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IN TILE CIRCUIT COURT OF ‘TIE UNITED STATES 
AND FOR THE EASTERN DISTRICT OF 
VANTA, x 


24. October, 1900. 
3 


FRANK SEAMAN, 
vs, 
ELDRIDGE R. JOHNSON. 
» the Honorable, the Inde 
ted Stares in and for the Eastern 


thns contained: 


ton the 22d day ut 


el comes inte our Co 








The defendant in this case is required to enter his appear- 
the Clerk’s Office of saidCourt, on or before the first Monday 
ber next, otherwise this bill may be taken pro confesso. 





October 22d, 1900. 


delphia. in my District, served the within writ on Eldridge 
by giving him a true and attested copy thereof and mak- 
the contents of the same to him, also at same time hand- 
of Bill of Complaint, affidavits, ete., also a copy of Re- 





So answers, 
JOHN B. ROBINSON, U. S. Marshal. 
Per ABRAM B. MYERS. Deputy. 







0. 20. Circuit Court, October Session, 1900. Frank 
Eldridge R. Johnson. Subpoena in Equity. Returnable 
Monday of December next. Waldo G. Morse, Solicitor 
it. Filed November 5, 1900. Samuel Bell, Clerk. 
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vIn THE Gincurr Court or tHe Unrrep Srares IN AND 
“FOR THE Eastern District oF PENNSYLVANIA. 





S x GREE CED B Ne TS 
Retains niece 





IN EQUITY. 


' SE AE, 





Frank Seaman, Plaintiff, 
October Sessions, 1900, 


against ee 
o. 20. 


Eldridge R. Johnson, Defendant. 





Ree 


To ‘ux Jupces or raz Crrourr Courr or tae Unrrep States 
yor 1g Easrern Disrricr or Pexnsyivanta: 





- a Frank Seaman, a citizen of the State of New York, resid- 

s ing in the city of Yonkers, in said State, brings this his bill NY 
against Eldridge R. Johnson, a citizen of the State of Penn- 4 
sylvania, residing in the city of Philadelphia, in said State, 

t ~ and thereupon your orator complains and says: 





I. That the defendant is, and during the times herein set __ 
: * forth has been, engaged in the manufacture of a certain pat-:. 
ented article and device known as the “gramophone”; and that 
during said several years last past the defendant has manu- 
factured such machines exclusively for the Berliner Gramo- 
phone Company, a corporation organized under and pursuant ~~ Rae eae’ 
_to the laws of the Stato of Virginia, and has placed the 5 SA RG : 
_ patent marks of said company thereupon, and has in all re- 
” spects recognized the validity of said patents, the-same being 
hereinafter more particularly and at length set forth, and 
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that such machines so manufactured were supplied to said ; 
5 company directly during a portion of said time and through =~ 
at | the orders of your orator during other portions thereof. Gap 
Br: 
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‘That during such time the defendant was employed by 


_eaid Berliner Gramophone Company to perfect and make for © 


it and at its expense various machines, And your orator is | 
informed and believes and charges the fact to be; i 


“- IL, That the defendant was employed by the said Berliner 


Gramophone Company to perfect and develop for it and at 
its expense certain improvements and modifications in said 
machines and certain methods for producing records therefor 
and had and acquired certain machinery and appliances for 
the wise and benefit of said company, all of which were fully 
paid for by said.company and became its property, and that 
of the contracts, matters,. things, and relations hereinafter 
set forth the defendant is, and at all the times herein referred 
to has been, fully advised, and has had full and complete 
notice of all the contracts, rights, and privileges of your 
orator, 


IIL, That the Consolidated Talking Machine Company of 


America is a corporation chartered and organized under and ' 


by virtue of the laws of the State of New Jersey, and having 
its principal office and place for the transaction of business 
in the city of Camden, in said State. 


IV. That on or about the second day of September, 1895, 
the United States Gramophone Company, a corporation or- 
ganized under the laws of the State of West Virginia, which 


snid corporation was then the owner of certain patents upon: 


talking machines and sound-reproducing devices, zranted to 
one Emil Berliner; as licensor entered into a certain agree- 
ment in writing dated on that day, with one William C, 


« Jones, of New York City, wherein and whereby it assigned, 
' transferred, and set over to said Jones as licensee the exelu- 


sive right to manufacture, sell, lease, and deal in said inven- 
tions upon the payment, of certain royalties therein partien- 
‘larly set forth, and further provided that said Jones might 
form a company to assume, carry out, and be responsible for 
the said obligation, and that the same might thereupon be 
assigned to the said company, the obligation of the said Tones 
thereupon ceasing, 
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: V. That thereafter, and on or about the 2d of September, | H 
1895, said Emil Berliner entered into a certain contract or 
agreement with said William C. Jones, dated on that day, j 
wherein and whereby he ratified said agreement aforesaid { 
and covenanted to co-operate in the carrying out of the same. | 


VI. That thereafter an additional and further agreement 
1 was likewise entered into by and between the same parties 

} dated on the fourth day of October, 1895, modifying the,’ 
i amounts payable under said contract, but leaving the same 
otherwise unchanged. c = 


i VII. ‘That thereafter the Berliner Gramophone Company \ 
was incorporated under the laws of the State of Virginia,” \ 

und said contracts and agreements were duly assigned and i 

transferred to it, ard it acquired the rights of said Jones | 

therennder, and entered upon the execution and performance 

of said contracts pursuant to the terms of the same, it 

| 

| 





VIIT. That thereafter, and on or about the tenth day of 
October, 1896,,your orator and the said Berliner Gramo- : hit 
phone Company duly made’ and entered into a certain con-, ii 
tract or agreement, dated on that day, a copy whereof, as ' H 
well as of said agreements between the said United States 
Gramophone Company and said Jones, are hereto annexed, 
“marked “Exhibit A,” and made. a part hereof, the original 
of said agreement of date October 10th, 1896, with copies of 
snel other agreements being in the possession of your orator 
and ready to he produced to the court, 


— 


IX. That said agreement was duly sealed by the parties 
thereto with their respective seals, and was likewise signed 
in the name of said Berliner Gramophone Company by 
Thomas S, Parvin, its president, pursuant to’ a vote of its 
lard of directors duly authorizing him so’ to do, and by 
your orator individually, 


X.. That said agreement of date October 10th, 1896, pro- 
vided, among other things, that the said Berliner Gramophone 
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Company should manufacture solely for, and sell exchisively PARE RYAN 

i to, your orator, the gramophones and gramophone goods so rt Me 
‘oe as aforesaid controlled by it, and for the mannfacture and” a i" 
- x silo whereof it held the exclusive license under the patents 

and contracts hereinbefore set forth, and that your orator ‘ 

Hl should purchase large quantities thereof, and should sell and ie ‘ 
distribute the same, all as in and by said contract is fully { 
and at length set forth. oo LAD 


-XI, That under and by virtue of patents of the United TNs 

States of America, as aforesaid, the said Berliner Gramo- Yun Jal 
phone Company possessed the sole and exclusive right to : J \ 
manufacture, vend, and use in the United States of America, oe ii 

.as specified, the gramophones and gramophone goods afore- 
suid, which said right is in and by said agreement acknowl- 
edgud and conceded by your orator, and is vow, and for many 
» years to come will be, the sole and exclusive property of said 
Berliner Gramophone Company, and as provided for by said 
agreement, that of your orator and of the various heirs, ex- 
eeutors, administrators, successors, and assigns of the par- 
tics, as in and by said contract and by law is provided, the 
same being of great value. . 











XII. That said EF. Berliner was the original, first, and 
sole inventor of the new and useful improvements in record- 
ing and reproducing speech and other sounds, whieh were. 
the subject of the patents aforesaid and described therein,, i 
i and tho subject ‘of the contract above set forth, and which 
F improvements were not known. or used by others in this 
\ j country before his invention thereof, and were not patented 

_ or deseribed in any printed publication in this or any foreign i) 
¥ ‘country before his invention thereof, and were not in public 
~ :) use or on sale in the United States for two years prior to his ; 
application for a patent thereof and which had not been 
abandoned, : . 

XIIT. That thereafter the said Emil Berliner made appli- 

} cation in due form of law to the Commissioner of Patents 
~ 1 for the grant of letters patent of the Tnited States for the 
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said inventions, and for each of them, und then and there Heh Gin th 
Oe fully complied in all respects with the provisions and re- | 

~ quirements of the laws of the United States in such ease 
made and provided; and therenpon, due proceedings being 
had upon sid applications, severally, letters patent ef tho i 
f United States, in due form of law, were issued and delivered } 
to the said Emil Berliner in the name of the United States | 
of America, under the seal of the Patent Office; and signed I\ 
and countersigned by the proper patent officers of the United I 
States, severally, as follows: No. 372,786, dated November ( 
Sth, 1887, for a gramophone; No. 382,790, dated May 15th, 
1888, for n process of producing records of sound; No, 534,- { 
a dated February 19th, 1895, for a gramophone; No. f 
A 548,623, dated October 29th, 1895, for an improvement in y 
te sound records and method of making same; and No. 564,- HONE 
re 586, dated July 28th, 1896, for a gramophone; and that the { 

stid letters patent did grant to the said Emil Berliner, his \) 

heirs and assigns, for a term of eighteen ycars from the time 
i 7 of the several dates, the exclusive right to make, use, and 
vend the said inventions thronghout the. United States and 
the territories thereof, as by reference to the said letters 
patent or a duly authenticated copy thereof, here in court 
to be produced, will more fully and at large appear. 

















XTV, And your orator farther shows tlint by the instru- 
ments in writing annexed hereto and fully and at length set 
forth herein, the sole and exelusive right to so mannfacture, 
use, and vend was transferred to the said Berliner Gramo- f 
phone Company, and by it the sole and exclusive right, li- f 
cense, and privilege to buy, sell, and deal in the same was H 
transferred to your orator, all as herein is elsewhere more f 

| 
i 











t 
| 
re s i| fully and at length set forth; and that your orator, ever 
i} since the time of the execution of said agreements has heen, 
} lk and at the time of the commission of the acts hereinafter 
i complained of was, and now is, the sole and exclusive owner f 
| of the rights and privileges in and by said agreements con- { 
| tained and conferred, and has been and is, save for the doings t 
~ t of this defendant and others acting in cqncert with him, in | 
i the exclusive possession of the snid rights and privileges, and | 
' ; } 
t — = a a + 
| 
| 
rw 
> : 
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is 4 ; f Raymond R. Wile 
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is entitled to the exclusive use, benefits, and advantages of 
the said inventions and improvements, as aforesaid. 


XV. And your orator is informed and believes, and 
charges the fact to be, that the defendant and others acting 


“in concert with him, well knowing the premises since the 





grant of said letters patent, and since the acquiring by your 
orator of his rights therein and thereto, within the said Kast- 
ern District of Pennsylvania and elsewhere in the United 
States, wrongfully and unlawfully, and with the intent to 
injure your orator and*with the intent to deprive him of 


* the profits resulting from said invention, which profits other- 


wise would acerue to him from the practice of such inven- 
tions, and without the license or consent of your orator, have 
both made, used, and vended sound records and apparatus 


» for recording and reproducing speech and other sounds, sub-' 


stantially as described in said letters patent Nos, 372,786, 
382,700, 534,623, and 564,586, and that they still continue 
so to do, and are threatening to continue the aforesaid un- 


lawful aets to a still larger extent, all in defiance of the 


rights secured to your orator aforesaid, and to his great and 
irreparable loss and injury, by which your orator has been 
and is +till being deprived of great. gains and profits that he 
would otherwise have obtained but for the aforesaid wnlaw- 
ful doings of the defendant; and your orator ftrther shows 
that the said defendant has derived and received, and still 
is deriving and receiving, great gains and profits from such 
unlawful ‘nets, but to what extent your orator is ignorant and 
cannot set forth, and therefore prays a discovery thereof, 


XVT. And your orator, further shows unto your Tlonors 
that the manufacture, mse, and sale by said defendant of 
the apparatus aforesaid set forth in said patents, and his prep- 
aration for continuing, and his avowed determination to con- 
tinne the same and other aforesaid nnlawful acts, in dis- 
regard and defiance of the rights of yon¥ orator, have the 
effect to, and do, encourage and induce others to do like- 
wise; that your orator and all persons making, under the 
‘authority of your orator or of any other person or persons 
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interested in said patents, apparatus for recording and re- 
producing sounds and sound records, employing, embody- 
ing, and operating, or made in accordance with the inventions 
described and claimed in the letters patent aforesaid, have 
given notice to the public that the same are patented, and 
have affixed thereto the word “patented,” together with the 
day and year the said patents, respectively, were granted; 
and your orator further shows that the said defendant was 


duly informed of his infringement herein complained of, . 


Init refused to desist therefrom, and still continue so to do. 


XVII. Your orator avers that when Emil Berliner in- 
vented the talking machine covered by the patents herein- 
before mentioned he invented and coined the arbitrary name 
“gramophone,” and applied it to the said invention as de- 
seriptive of its origin and ownership, and by said name the 
said invention of the said Berliner at once became known, 
and so continues to be known at the present time, and the 
said Berliner thereby acquired a property right in it, as a 
trade mark, Under assignments and licenses from the said 
Berliner the right to use the word “gramophone” is the ex- 
clusive property right of the United States Gramophono 
Company and the Berliner Gramophone .Company, and 
through them, of your orator, and hus been extensively used 
by him in trade in the United States and with foreign 
countries, The public generally have acquiesced in the right 
of your orator to the exclusive use of the said name, and 
in his title to the same, and your orator’s rights in the prem- 
ises have not been infringed since the coining and adoption 
of the said word by Berliner to the present time, with the 
exception of the infringing nets of the defendant. Your 
orator avers that the defendant, Eldridge R, Johnson, in 
using the said-word in selling talking machines thereunder, 
has not only been guilty of unfair competition in trade, as 

© hereinbefore fully set forth, but has maliciously and frand- 
.ulently violated and injured your orator’s property right in 
nid word as a trade mark, 


» XVIII. That npon and after the execution and delivery 
of said agreement with the Berliner Gramophone Company 
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your orator entered actively upon the business therein de- 
scribed, and agreed to be conducted, and at once engaged 
in carrying out the terms and provisions of the said agree~ 
ment on his part spegified to be performed, and purchased 
and paid for large amounts of goods manufactured by the 
sald company under said patents and bearing the said name 
and delivered by it to your orator, pursuant to the terms of 
said agreement, 


XIX. That in so doing your orator spent and caused to 
be spent great sums of money in advertising and introdue- 
ing such goods and building up a market for the same, and 
purehased as aforesaid goods to the value of $611,885.24. 


XX. That your orator has in all respects well and truly 
and according to the letter and spirit of said contract per- 
formed the sume on his part, but that said Berliner Gram- 


ophone Company has failed and refused, and still refuses, ', 


to perform the same on its part. 


XXI. That the said Berliner Gramophone Company has 
wholly failed and refused to perform its said contract on 
its purt, and has neglected and refused, and still neglects 
and refuses, to deliver to your orator the gramophones and 
gramophone goods required by him in the performance of 
said contract. 


XXIT. That on the ¢wenty-fifth day of June, 1900, your 
otator filed his bill of complaint in the Cirenit Court of the, 
United States for the Western District of Virginia against 
the said Berliner Gramophone Company, a copy of which 
Dill is hereunto annexed and prayed to be read and taken 
as a part of this bill, marked “Exhibit B.” 


XXII, That thereupon, on the said twenty-fifth day of 


June, 1900, an injunction was awarded by the TIon. John | 


Paul, one of the jndges of said court, as prayed for in part 
in said bill, a copy whereof is hereunto annexed and prayed 
to be read and taken as part-hereof, marked “Exhibit C.’”” 
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XXIV. That thereupon the seid defendant, on the sixth 
day of August, 1900, appeared at Rules and filed its answer 
to said bill, a copy whereof is hereunto annexed and prayed 
to be read and taken as a part of this bill, marked “Ix- 
Mibit D.” 


XXV, That thereupon, on the seventh day of August, 
1900, the said defendant in said Dill gave notice to your 
orutor of a motion to be made on the seventeenth day of 
August, 1960, before the Hon, John Paul, one of the judges 
of said court, to dissolve the said injunction, and upon the 
hearing of said motion the same was docketed and con- 
tinued; and therenpon further notice was given your orator 
hy the said Berliner Gramophone Company of another mo- 
tion to dissolve said injunction before the Hon, John Paul, 
one of the judges of said court, on the sixth day of Sep- 
tember, 1900; and thereupon the said motion was heard, 
and from the sixth to the tenth day of September, and the 
court not then being advised of its conelusion, leave was 
granted counsel to file written arguments upon said motion 
on or before the twenty-fifth day of September, 1900; the 
said motion to dissolve said injunction was, as your orator 
is informed and believes, on the nineteenth day of October, 
in all things denied and snid injunction, continued until the 
final hearing of the canse. 


XXVI That on the twenty-fourth day of September, 
1900, upon affidavits then considered by the court and upon 
the record of said canse in said Cirenit Court of the United 
States for the Western District of Virginia, a rule was 
awarded by the Hon, John Paul, one of the judges of snid 
court, returnable to the twenty-ninth day of September, 
1900, against the said The Berliner Gramophone Company 
to show cause why the injunction theretofore granted by 
him should not be enlarged, a copy of which order is here- 

; unto annexed and prayed to be taken and read as a part 
hereof, marked “Exhibit E.” 


XXVII. That therenpon, and on said twenty-ninth day 
of September, 1900, said defendant filed its answer to said 
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| rule to show cause, a copy whereof is hereunto annexed, and 
| prayed to be taken and read as part hereof, marked “Ex- 
| hibit Py? 

| \ . 
| XXVUIT, Your orator further shows your Tfonors that, 
| during the argument of said motion to dissolve said injunc- 
tion on the tenth day of September, 1900, he instituted ia 
the said Cirenit Court of the United States for the Western 
i} District of Virginia, a suit in equity against the said Ber- 
liner Gramophone Company and the United States Gramo- 
phone Company, a copy of the bill in which ense is here- 
unto annexed, marked “Exhibit G,” and prayed to be taken 
and read as part hereof, 





XXIX. That on the said twenty-ninth day of September, 
1900, upon motion of the said defendant, United States 
H Gramophone Company, the serviec of process upon it in 
hi 4 said last-named suit was set aside on the ground, among 
‘an others, that said defendant, the United States Gramophone 
| "t “Company, was not engaged in business in. the State of Vir- 
| | is ginia, 








That thereafter and thereupon a suit was entered 
N> K against said United States Gramophone Company, in and for 
*. the District of West Virginia, wherein, and pursuant to the 

Jaws whereof, said corporation is organized; a copy of the bill 

in which suit is herermto annexed, and prayed to be taken 


asa part hereof, marked “Exhibit II,” wherein your orator’ 


cwas plaintiff and said United States Gramophone Company 
defendant. 





XXXI. That in said action so as aforesaid entered in the 
United States Cirenit Court for the District of West Vir- 
ginia, and on or about the fourth day of October, 1900, 
upon the said bill and the exhibits accompanying the same, 
and upon motion of the complainant in said action, namely, 

qed your orator, ‘Hon, John J, Jackson, one of the judges 
4 _ + of said court, made an order, and thereupon the same was 
duly entered restraining the said defendant, the United 
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States Gramophone Company, from cancelling the contract 
Hl ee of September 2nd, 1895, aforesaid, and also the contract of 
October 4th, 1895, aforesaid, and from assigning, trausfer- 

ring, or incumbrancing any of the patents of said United 
States Gramophone Company, save subject to the rights of 
your orator so as aforesaid the complainant in said suit, and H 
likewise enjoining and restraining the said defendant, its ofli- Hii 
cers and agents, from in anywise carrying out, or attempting 
carrying out, the agreement bearing date Jume 5th, 1900, 
| referred to in said bill and in said exhibit cireulars, or from 
etlceting, or attempting to effect, any consolidation with the jbl 
Consolidated Talking Machine Company of America, # cor- 
poration ereated under the laws of the State of New Jersey, i 
a copy of such order of injunction being hereunto annexed, 
” and marked “Exhibit J,” and prayed to be taken and read 
{ as part hereof, a certified copy thereof being in the possession 

—: of complainant and ready to be produced to the court, 





And your orator is informed and charges the fact to he:— ! ‘ 
XXXII. That intending to injure and damage your ora- 
~ tor, the said United States Gramophone Company and the 
said Berliner Gramophone: Company have conspired and | 
confederated together, and with sundry other persons, for Wie f 
H the purpose of injuring and defrauding your orator, and of 
| refusing and cansing to bé refused to him the delivery of 
{ such goods so as aforesaid required, and likewise of for- 
[w feiting the contract aforesaid between the Berliner Gramo- 
f phone Company and your orator; and also and likewise for 
the purpose of forfeiting said contract ao as aforesaid existing 
i between the said companies, and that for such purpose, aul 
in pursnance of such conspiracy, the Berliner Gramophone 
Company has, since the date of the bringing of said action, 
ied so as aforesaid. heretofore begun, served or caused to he 
{ served notice of the cancellation of said contract upon your 
\ orator, which notice of cancellation however, is entirely in- 
| | sufficient, both in Jaw and in equity, and is not in conform- 
ance to, or in compliance with, the terms of said contract. 
‘That also, and likewise, in pursuance of said conspiracy and 
‘agreement, the United States Gramophone Company las 
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served, or caused to be served, upon the Berliner Gramophone 
Company a notice of the cancellation of its said contract, 
which notice, however, is collusive and fraudulent, and in- 
tended to operate to the prejudice of your orator in his rights 
as aforesaid, and was not properly given, nor is the same. 
justitied by the terms of said contract, 


And your orator in like manner alleges:— 

XXXILL That pursuant to said conspiracy the said United 
States Gramophone Company and the Berliner Gramophone 
Company herein have incorporated the Consolidated Talk- 
ing Machine Company of America, for the purpose of econ 
solidating the interests of said companies, and of defrauding: 
your orator, and have assigned, or are about to assign and 
transfer to said company the patents, rights, and interests of” 
the United States Gramophone Company and the Berliner 
Gramophone Company for the purpose of defrauding your 
orator through the placing of said patents, rights, and inven- 
tions in the hands of those who shall appear to be innocent 
third parties without notice who could owe no duty to your 


orator, and from whom your orator will be umable to secure 
any redress, 


And likewise and in like manner your orator alleges, upon” 


information and belief, and charges the fact to be:— 
XXXIV. That the defendant herein, for the purpose of 
misleading the public and damaging your orator, advertised 
and cansed to be advertised talking: machines, sound records, 
and talking-machine accessories ns gramephones and gramo- 
phone goods, and put ont and placed, and caused to be placed, 
such advertisements in the name of the aforesaid corporation, 
the Consolidated Talking Machine Company of America, and 
also and likewise and in like manner adopted as his name and 
style of doing business for sneh purpose, and with like intent, 
the name and style of the Consolidated ‘Talking Machine 
Company, and is now engaged in hnsiness wnder such name: 
and style, and that in the proceeding so, 08 aforesaid had by 
your orator to enlarge anid injunction 40 ‘as aforesaid granted 





in the State of Virginia said Johnsoti made and presented 
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an affidavit wherein he set forth that he was so doing Dusinesse 


eae 


and earrying forward the same for the purpose of preventing 
any netion being taken by said court against said corporation, 
the Consolidated Lalking Machine Company of America, and 
that the defendant, conspiring with the officers, directors, and 
miunmfaectures of all of said corporations aforesaid so us 
aforesaid in fraudulent and unlawful combinations among 
themselves upon the hearing and return of the aforesaid rule 
to show cause why said injunction should not be enlarged, 
proceeded to said State of Virginia, in“company with such 
ollicers, directors, and managers, and made affidavit that he 
was so engaged in such mannfacture and sale. 


And your orator in like manner avers:— 

XXXV, That the gramophones, gramophone goods and 
records so asx herein set forth sold and about to be sold by 
the defendant, are the same goods in kind, quality, design, 
and workmanship which have been ordered from time to 
time by said Berliner Gramophone Company and made for 
it by said defendant, and are made under: and pursuant 
to the processes, methods, and devices so as aforesaid paid 
for and developed by said Berliner Gramophone Company, 
and that Jarge numbers of said records are of compositions 
and productions paid for by your orator, and the entire ex- 
pense whereof has heen charged to him so as aforesaid by said 
Berliner Gramophone Company under and pursuant to his 
said contract, and the property and right whereto are solely 
and exelusively in your orator. 





And in like manner your orator avers:— 

XXXVI. That. notwithstanding the matters and things 
hereinbefore set forth, the defendant and his servants and 
agents, and others, are and have heen engaged in Imying, 
selling, trading in, advertising and disposing of, and thrent- 
ening to dispose of, large quantities of gramophones, gramo- 
phone goods, records, and other property, to the sale and 
disposition whereof complainant is, as aforesaid, solely and 
exclusively entitled, and which were and are held by snid 
Berliner Gramophoue Company and the United States Gramo- 
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phone Company for the sole and exclusive advantage, use, ; 


and enjoyment of this complainant, as aforesaid. 


And in like manner your orator alleges:— 

XXXVIL. That pursuant to such conspiracy said defend- 
ant caused to be discharged the employees of the Berliner 
Gramophone Company aforesaid, and proceeded to re-employ 
said persons on his own account for the purpose of so dam- 
aging the rights and property of your orator by and through 
the sale, disposition, “and advertising of such gramophones, 
gramophone goods, and supplies, and the sale and disposition 
thereof, in all of which acts, matters, and things the defend- 
ant and his servants and agents, and others, claim that he is 
acting under, pursuant, and by virtue of the patents, rights, 
privileges, and franchises of the said ‘The United States Gram- 
ophone Company and the Berliner Gramophone Company, and 
is using the testimonials, advertisements, cuts, pictures, styles 
of goods, and other property, appliances and rights of the sat 


corporations all in hostility to, and controvention of, the con- 
tract, rights, and franchises of your orator. 


XNXVIIL. That the profits upon the said business to your 
orator ure, and have been, very Jarge, and that the damage 
to your orator and to the business which he has built up, 
as aforesaid, and tho loss which has acerned and will ae- 
erve to him by reason of the preinises is, and will be, wholly 
irreparable and incapable of ascertainment, computation, or 
determination vastly in excess of $2000, to wit, being in 
excess of $100,000, and that your orator cannot be com- 
pensated in damages for such loss, and that if the defendant 
shall continue such wrongful and illegal acts your orator 
will lose the whole value and benefit of its business, and will 


‘in no way be able to recompense himself for the loss of the’ 


same, 


XXXIX, ‘That’ your orator has no adequate remedy at 
Jaw for the.redress’ of such wrongs, and unless he receives 
the protection of this court he will be wholly without remedy 
and redress, 
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XL, That by reason of the matters and things hereinbe- 


fore set forth and by reason of such suits so as aforesaid’ 


pending by and between your orator and said Berliner Griun- 
ophone Company and United States Gramophone Company, 
and because und by reason of the conspiracy aforesaid and 
the fraudulent and illegal acts and designs of said corpora- 
tions, their officers and agents, it is, and will be, useless 
that your orator apply to said corporations, or to either of 
them, or to the ofticers or directors thereof, to protect the 
rights of your orator under said contract or in any other 
mutter, and that should your orator so apply, delay would 
oceur in receiving response to his said request, and the mat- 
ters and things so as aforesaid sought to be carried forward, 
in defiance of, the rights of your orator, would be accom- 
plished. And your orator further shows that should any 
suit be brought by either of said corporations, the same, pur- 
stint to said conspiracy entered into as aforesaid, would be 


allowed to slumber, and would not be diligently or faith-~ 
fully proseented or carried forward, and that, therefore, - 


your orator is obliged in his own name to bring this his 
bill and pray for the relief of this court. 


XLT And your orator is informed and charges the fact 
to be that a large and controlling interest in the stock of 
the Berliner Gramophone Company and of the United 
States Gramophone Company has, pursuant to said contract 
of June 5th, 1900, been deposited in trust for and has be- 
come the stoek and property of the Consolidated Talking 
Machine Company of America, and that the stockholders of 
said corporations for said stock have received stock of the 
said company and the rights to such stock, and have he- 
come and are the stockholders of the said corporation and the 


persons entitled to its assets and property and to manage 


its affairs, and are the real partics in interest and the per- 
sons controlling the rights, properties, and affairs of said 
corporation, and that the said stockholders of the said cor- 
porations and the officers, managers, directors, and agents 
of the same are the same persons controlling, conducting, 
and directing the affairs, business, and matters of the said 


sci ee Sailboat 





Raymond R. Wile 
Research Library 





























16 


‘Consolidated Talking Machine Company of America afore- 


said, é 


' 

XLUL And your orator in like manner alleges that the 
aforesaid Emil Berliner, the patentee hereinbetore referred 
to, is, and ever since its organization has been, president 
of the United States Gramophone Company; that a copy 


-of the injunction order so as wforesaid granted against said 


United States Gramophone Company by the United States 
Cireuit Court for the District of West Virginia was served 
upon said Berliner in the city of Washington, District of 
Columbia, 


And your orator in like inanner alleges:— 
XLILL That heretofore, and in or about the month of 


-July, 1900, the said Berliner registered or caused to be 


registered in his name in the Patent Ottice of the United 


* States a certain trade mark, consisting of a picture with the 
words, “Lis master’s voice,” exhibited herewith, and marked - 


“Exhibit A A,” and that said trade mark las been used 
both by the said Berliner Gramophone Company and by the 


-defendant herein in and in connection with the sale of gram- 


ophones and gramophone goods and the advertisements 
thereof, and that such use is pursuant to and in continuance 


-and consummation of said conspiracy so us aforesaid set 


forth. 


‘That your orator is informed and charges the fact to be:— 
XLIV, That on the tenth day of October, 1900, at Ab- 
ington, in the State of Virginia, before the Ion. John 
Paul, the aforesaid: rules and motions so as aforesaid made 
were argued, counsel appeared for the parties respectively, 


sand the defendant herein attended in person upon such ar 


gument, and that thereupon all of said matters were hy said 
jndge taken under advisement and consideration, and that 
no decision has as yet been rendered therenpon, save as 
aforesaid, but the defendant, returning from said hearing 
and going forward to carry out said illegal design and cir- 


seumyent the order of said court so ns aforesaid made, has 
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continued to put out and publish his catalogues, circulars, 
and advertisements, and has sold and threatened to soll such 
machines and goods, and is now about shipping or has shipped 
large quantities thereof, to wit, five hundred machines and 
a very large number of records, to the city of Chicago for 
sale there’ by dealers in such merchandise, and’ that unless 
said defendant be immediately enjoined and restrained from 
such sale and disposition your orator will be irreparably dam- 
aged and his remedy rendered unavailing. 


Wherefore your orator stands in need of equitable relief, 


having no relief save in this Honorable Court, and prays:— 


First—That your Honors grant to your orator your writ 
of injunction, special until the hearing and perpetual there- 
after, enjoining and restraining the said Eldridge R. John- 
son, the defendant, and all porsons claiming to act under 
his authority, from selling, delivering, or parting with any 
of the gramophones, records, matrices, or goods made ‘by 
him under said patents or upon or pursuant to said designs 
or processes, 


Second.—That. your Honors grant unto your orator your 
writ of injunction restraining the said defendant, and all 
persons claiming to act under his authority, from mannfactur- 
ing, buying, selling, or dealing in gramophones or gram- 
ophone reeords or goods or machinery, or appliances for the 
produetion thereof, manifactured by or for or the property 
of said Berliner Gramophone Company, or any person, for 
the use or benefit of them, or any of them, or upon patterns, 
designs, models, forms, or with machinery paid for in whole 
or in part paid for by them, or cither of them, under said 
agreements aforesaid, or the property of them, or cither of 
them, to the exclusive right to the sale whereof your orator is 
entitled under the contracts aforesaid or to the exclusive 
right to make, vend, and use which the said Berliner Gram- 
ophone Company and said United States Gramophone Com- 
pany, or either of them, is entitled under and pursuant to 
the patents aforesaid, or any of the same. 
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Third.—That the defendant be enjoined and restrained 
from advertising to sell or give away any gramophones, 
gramophone records or goods, the sale or disposition whereof 
is sought to be enjoined as aforesaid, and be likewise en- 
joined and restrained from causing or allowing | so to be 
advertised or offered any of said goods. 


Fourth.—That the defendant, his agents and servants, or 
any of them, be enjoined and restrained from selling or of- 
fering for sale such or any goods under the name, style, 
or designation of gramophones or gramophone goods, and be 
enjoined and restrained from tho usé or employment of said 
name in any manner whatsoever. 


Fifth,—That your Honors grant unto your orator your writ 
of injunction restraining the said defendant from using or 
employing in his business or by or in connection therewith, 
or in his advertisements, cireulars, or printed matter, the 
name of the Consolidated Talking Machine Company of 
America, or the name the Consolidated Talking Machine 
Company, or any other name, term, or other designation so 
nearly resembling the same as to mislead and deceive the 
public and injure your orator, 


Sixth —That your orator have such other and further re- 
lief in the premises as the nature of the cireumstances of the 
ease may require, and whieh to your Tfonorable Court may 
seem equitable. 


May it please your Ilonors, the premises considered, to 
grant unto yonr, prator not only a writ of injunction issuing 
out of and under” the seal of this Tlonorable Court enjoining 
the said defendant, as heretofore prayed, but: also a writ of 


‘subpana to be directed to the said Eldridge R. Johnson, 


the defendant, therein and thereby commanding him at a 
certain time and under'a certain penalty therein to be lim- 
ited, personally to appear before this Honorable Court and 
then and: there full, true, direct, and perfect answer make, 
but not upon oath or affirmation, the benefit of which is ex- 
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pressly waived by your orator, to all and singular the pre- 
5 / alos, and further to stand to, perform, and abide by such 
7 { other order, direction, and decree therein as to this Lfonorable 
| Court shall seem meet, and which may be made against him 
in the premises, and as shall be agreeable to equity and good i 
conscience. \ 
And your orator will ever pray. 


? (Signed) FRANK SEAMAN, 


(Signed) WALDO G. MORSE, 
Soliottor for Plaintiff, Wr 





-RUSSELL DUANE, 
: Of Counsel, i 


Sovrnexn Disrrior or New York, 


Unrrep Srarzs or America, ’ 
88. 
County or Wesrenesrrr, 


) On this twentieth day of October, 1900, before me per- 
| sonally appeared Frank.Seaman, to me known and known to 
me to be the above plaintiff, who made solemn oath that he 
; has read the foregoing bill of complaint subscribed by him 
and knows the contents thereof, and that the same is trne 
of his own knowledge, except as to the matters therein stated 
‘ on information and belief, and as to those inatters he believes 
| it to be true. 
| . (Signed) FRANK SEAMAN, 





i Sworn to and subscribed before me, this twentieth day of 
October, 1900. ’ Ff 
Ju 4 { (Signed) _ E, Arex. Hovsrton, 
[sear] Notary Public, Westchester Co, 4 
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. < Reorrven, Philide shia, Pennsylvania, S October, 1896 
‘ From Frank Seaman, of New York, ‘Iwo ‘Thousand and 
Four Dollars for six hundred and sixty-eight (G68) T-inch 
hand Gramophones in the same complete condition as he as 

been receiving machines of that style. The machines 

to be delivered to him as he may direet and are a par 

the whole lot of machines and records purchased at 

for each machine ©! $1.50 for each dozen of records, w 

lot is sold to him . sonnection with the Nati Con 

about to be exceuted by the Berliner Gramoplion Com 

with him in the form this day handed to Mr. Gwen, Ist 

ir Js A conprTron of the sale of the said lot of Gramophones 
that, on or before the 13th inst., the said Frank Seaman shall 
exeente, acknowledge, and deliver the said contract and com- 
ply with the terms stated in a letter from Frederick M. 
Leonard to Thomas 8, Parvin, President of the Berliner 
Gramophone Company, dated this day, a copy of which is 
“hereto attached; or, in default of such execution, ete, and 
“compliance, the sale of visto lot, exeept such of the said 
j 668 machines as have }<«n then delivered f. 0. b. ears in 
| Philadelphia, shall be canceled, and he shall pay for such 
1 of the said 668 machines as have been delivered at the prices 
i and on the terms stated in the contract between the Berliner 
| » Gramophone Company and him for the states of New York 
fs eae _and New Jersey and.at present in foree. 
Px 
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Berter Granornoy  Comr 


By THOMAS 8. PARVIN, 
President, 


I 
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8 Ocroner 1896, 

. L-49-0, 

Execution or Nationat, Conrracr setween Berniner 
Gramornone Company ann Frank Sfaatan, 


Thomas 8. Parvin, Hsq., President, Berliner Gramophone 
Company, Bullitt Building, Philadelphia Pa, 


Dear Sm:—A draft of the contract as finally authorized 
by your Board and agreed upon with Mr. Seaman has to-day 
been handed to Mr. Owen. I call ir attention to the 
terms upon which, under the resolutions of your Board and 
your arrangement with Mr. Seaman, the contract is to be 
executed viz. : 

First,—It will be necessary to comply strictly with the 
terms of the following resolution of your Board, namely; 











“Resolved, that before the contract is executed ar- 
rangements must be made providing for the manner in- 
which this company is to pay back Frank Seaman, either 
in goods now ready or in goods to be furnished the 
$3,600 (or there abouts) advanced on Western Cone 
tract; also for the payment. to the company in cash of 
any balance due to this company on New York and 
New Jersey Contract np to the time of executing Na- 
tional Contract; and for the advance of $6,000, ensh 
in payment or part payment of goods now in factory 
at values to be appraised.” 

Mr, Seaman has agreed to allow the company to pay back 
to him in goods’ riow at the factory or shipped out of the 
factory since the above resolution has passed, the sum of 
$3.600, (or thereabouts) mentioned in the above resolution, 

And Mr. Seaman is to pay to you to-day, on account of 
goods now in factory, or shipped out of the factory since 
the above resolution was passed the sum of Two Thousand 
and Four Dollars, being part of the $6.000,, cash mentioned © 
in the above resolution. 2 

At or before the execution of the contract, Mr. Seaman 
is to pay to you in cash the balance of the said $6,000 viz.: 


$3,096. 


fire ee ee = 
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Values have been fixed by appraisement for the goods 
mentioned in the above resolution ‘as being in the factory 
as follows: viz. $3, for each hand Gramophone in the same 
complete condition as Mr. Seaman has been receiving ma- 
chines of that style; $1.50 per dozen for records with the 
privilege of having any of them restamped without the pay- 
ment of additional royalty, provided they are restamped be- 
fore Mr, Seaman sells them and within a reasonable time. 
And the Berliner Gramophone Company has agreed to sell, 
and Mr. Seaman has agreed to purchase, all the goods at the 
appraisement. 
It has been agreed between you and Mr. Seaman that, 
» when the total amount of the purehase price of the goods 
"has been ascertained, the difference between that price and 
. the total of the credit and cash payments hereinbefore men- 
. tioned, viz., $3.600 (or thereabouts), $2.004 and $3,996, shall 
be adjusted between you. If the ditference is a balance in 
your favor, Mr, Seaman is to pay the balance with cash or his 
notes at his option, at not longer than ninety days. If the 
differenco is a balance in the favor of Mr. Seaman, the Ber- 
liner Gramophone Company is to allow that amount as a 
eredit on account of his first future purchase under the Na- 
tional Contract, 
Any balance in cash that may be due the Berliner Gramo- 
phone Company by Mr. Seaman on his New York and New 
Jersey contract is. to be paid in cass by him to the Berliner 
Gramophone Company, when the amount is ascertained, not- 
withstanding the termination of the New York and New 
» Jersey contract by the execution of the National Contract. 

Second.—It will also be necessary to comply strictly with 
the terms of the following resolution adopted by your Board, 
namely: 





: “Resolved, that the contract this day authorized #) 
not be exeented until Mr. Seaman has approved sone 
samples of goods under section 2 of the contract.” 





Tt is understood that Mr. Seaman has approved samy i: 
of spring motor machines as per shipments made to him dur- 
ing September, 
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Third.—Before executing the proposed contract, Mr. Sea- 
man should in writing approve the terms set forth in the 
abovo letter, and confirm his promise to perform the obliga- 
tions thereby imposed upon him, 

Very truly yours, 


FREDERICK M. LEONARD, 


New Yorr 1896. 


T have read the above letter and approve the terms therein 
stated and promise to perform the obligation thereto im- 
posed upon me, 


Receiver, New York, October 12th, 1896, from Frank 
Seaman of New York, three thousand nine hundred ninety- 
six dollars ($3,996) being the balance of six thousand dol- 
Jars (86.000) to be paid on the exéention of a contract be- 
tween Mr. Frank Seaman and the Berliner Gramophone 
Company, dated October 10th, 1896, This sum of six thou- 
sand dollars ($6,000.00) of which this payment of three thou- 
sand nine lnmdred and ninety-six dollars ($3,996) is a part, 
is reecived on account of goods to be delivered to the said 
Frank Seaman according to the letter of Irederick M, Leonard 
dated Oct, 8th 1896, to Thomas S. Parvin, President of the 
Berliner Gramophone Company; the provision of which let- 
ter lave been accepted and approved by him this day. 


Berwiner Gramornonn Company, 


i i By THOMAS S, PARVIN, 
Prestdent, 


$3.996,00, ' 





Tins Acreemmnt, made the tenth day of October, A. D. 
one thousand eight hundred ninety-six (1896), between the 
Berliner Gramophone Company, a corporation of the State 
of Virginia (hereinafter called “Liconsor’”), party of the first 
part, and Frank Seaman, of New York City (hercinafter 
enlled the “Licensee’”’), party of the second part. Witness- 
eth that: 
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Whereas, the licensor exclusively controls in the United 
* States of America, the inventions of Emil Berliner, Esq., \ 
made and to be made, relating to thé gramophone and the i 
letters patent of tho United States issued and to be issued 
therefor (including the following patents, viz.; No, 372,786, 
dated 8 November, 1887, for a Gramophone; No, 382,790, 
dated 15 May, 1888, for a process of Producing Records of 
Sound; No, 584,543 dated 1) Febrnary, 1895, for a.Gramo- 
‘ phone; and No. 548,623, dated’29 October, 1895, for an 
‘improvement in Sound Records and methods of Making — |, 
Same); and the Licensee desires to buy, sell and deal in 
Gramophones and gramophone goods (except recording ap- 
paratus) as hereinafter set forth; 

Now, therefore, in. consideration as well of the sum of 
one dollar paid by the licensee to the licensor, the receipt 
of which is hereby acknowledged, as of the sums of money 
hereafter to be paid as hereinafter described, and of the 
covenants on the part of the Licensce hereinafter contained, 
and subject to the terms of all the covenants hereinafter 
contained, the Licensor hereby grants to the Licensee the 
exclusive license to buy, sell and deal in, throughout the 
United States of America (except in the District of Colum- 
Via), grathophones and gramophone goods embodying the 
said invention and all improvements therein that may come 
into the Licensor’s control (excepting recording apparatus), 
for a period of fifteen years from the date of this agreement; 

And, ‘for the consideration aforesaid, the Licensor cove- 
nants to and with the Licensee that: 

1, As long as, during the period aforesaid, the licensee 
punetnally performs his covenants herinafter contained tho 
Licensor shall sell exclusively to the Licensee the gramo- 
phones and gramophone goods aforesaid, in the territory here- 

, inhefore alloted to the Licensee, nt the prices and on the terms 

i hereinafter stated; and shall not sell or deliver any of the 

. gramophones and gramophone goods aforesaid in the terri- 

‘ tory aforesaid-to any other person or corporation, except 
““ ' to, officers, directors and stockholders of the Licensor—and 
in that case only in reasonable quantities, for their own use 

and to be given away by them, but not to be sold for profit. 
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| deemed a breach of covenant, but the Licensee shall re- 
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|. 2 The gramophones and gramophone goods so to be sold i 

A by the Licensor to the Licensee shall conform to samples vA) 
i 

H 

j 


Licensee and such other samples as the Licensee may here- 
after approve or may himself make and give to the Liecnsor 
with working drawings, patterns, cost-sheets and all other i 
information necessary for the manufacture of gramophones \ 
and gramophone goods, according to the said samples—Pro- 
vided That the Licensee shall make no sample disks or records; ; 

3. As long as, during the period aforesaid, the Licensee } iis 


I 
heretofore submitted by the Licensor and approved by the | 





Licensor shall fill, with reasonable promptness and despatch, f 
all orders of the Licensee for gramophonés and gramophone t i 
goods by delivering, f. 0. b. cars or other means of trans- ti 
portation designated by the Licensee at the place of manu- 
facture, gramophones and gramophone goods as ordered, in } 
good working and marketable condition according to sam- [ 
} ples—Provided ‘That the Licensor shall be allowed sufficient ‘. { 
time to manufacture the said gramophones and gramophone if 
goods after the receipt of orders, and that, if, for any un- 
avoidable cause, such as fire, flood, strikes of workmen, 
litigation or failure of facilities for transportation, delay {i 
occurs in filling the said orders, the delay shall not be | 





j ceive on the time limits 6f his minimum guaranty of pur- 
| chase, as hereinafter set. forth, an extension for a period equal f 
to the period of the said delay—aA nd provided further, That 

i : as long as, by renson of any litigation growing out of a‘con- f 
"tract heretofore made between the said Berliner Gramophone | 
“Company and Messrs. Tate and Jones, the Licensor is netn- i 
ally prevented from selling to thie Licensee, und the Licensee { 

is netually prevented from dealing in, gramophones and gram- f 
ophone goods, within the New England States, there shall I 
le a reduction of 12, per cent, in the Licensee’s minimum 
gnaranty of advertising and in the Licensee’s minimum guar- 
anty of purchase, as hereinafter sci forth; and the Licensor 
shall be permitted to sell under the contract with Tate and 
Jones—And provided further That the Licensor shall be per- 
mitted: to sell gramophones and gramophone goods under a 
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contract heretofore made between the said Berliner Gramo- 
phone Company and Edward J. Nellis as long as the said 


- contract shall be in force, but the said licensee shall canse 


the said contract to bo cancelled without unnecessary delay. 

+. If the Licensor makes default and fails to fill, with 
reasonable promptness and despatch as hereinbefore coven- 
anted, any of the orders of the Licensee, the Licensee may, 
after notification in writing of his intention to the licensor, 
supply, in the manner and on the terms hereinafter stated 
in Section 8 of this agreement, the gramophones, gramo- 
phone goods and parts for the repair thereof necessary to 
fill the orders so defaulted by the Licensor. 


5. The Licensor shall, for the prices and on the terms * 


hereinafter stated, furnish to the Licensee parts for the re- 
pair of gramophones and gramophone goods, in so far as 
the Licensér can furnish the said parts without interfering 
with its filling the regular orders of the Licensee for gramo- 
phones and gramophone goods—Provided That, of required 
by the Licensor, the parts to be replaced hy the parts thus 
furnished shall be surrendered to the Licensor or their loss 
shall be satisfactorily accounted for; 

6, The Licensor shall defend at ita own cost and expense 
whenever requested by the Licensee, all actions and suits in- 
volving the validity of any other patents which may be 
issued for improvements in the said inventions and may be- 
come subject to this agreement; 

7. Tho Licensor shall forward immediately to the Licensee 
all mail of whatever kind or nature which las to do with 
the selling of goods within the territory aforesaid during the 
life of this agreement—Except in so far as the said mail 
should, wnder contracts with the United States Gramophone 
Company, be forwarded to that Company; 

8. The Licensee shall have the privilege of supplying by 
‘contract to the Licensor gramophones and gramophone goods 
and parts for the repair thereof to fill the order of the 
Licensee-——Provided that the said gramophone, gramophone 
goods and parts for the repair thereof shall he equal in quality 
to those supplied by the Licensor—And provided also that 
the Licensee shall furnish the said gramophone, gramophone 
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goods and parts for the repair thereof at at least 5 per cent. 
Jess than the cost at which the Licensor can manufacture 
them or proenre them elsewhere, and that any loss or delay 
resulting from their not proving satisfactory or not being 
delivered on time shall be deemed to be the fault of the 
Licensee. But the manufacture of gramophones, gramo- 
phone goods and parts for the repair thereof, if undertaken by 
the Licensee, shall be subject to the restrictions of all con- 
tracts with the United States Gramophone Company antl 
‘mil Berliner, and undér no cireumstances shall the Licensee 
manufaeture disks or records. 

_ 9 The Licensee may cause to be incorporated and organ- 
ized, under the laws of the State of New York, or of any 
other state, a corporation or corporations with sneh powers 
and capital as the Licensor may in writing approve, and after” 
such approval the Licensee may assign to the said corporation 
or corporations all the rights hereby granted by the Licensor, 
Provided, that the said corporation or corporations shall as-> 
sume and undertake the performance of the covenants to 
be performed by the Licensee herennder—whereupon all 
liabilities on the part of the Licensee for the future per- 
formance of the said covenants shill cease, but the Licensee 
shall not he relieved from his liability for previons breaches 
of the said covenants; 

And, in consideration of the license and covenants by the 
Licensor htreinbefore contained, the Licensee does hereby 
covenant to and with the Licensor as follows, viz.: 

10, For all Gramophones, gramophone goods and parts 
for the repair thereof ordered by the Licensee, the Licensee 
shall within ten days after their delivery, f. 0. b. cars or 
other means of transportation designated by the Licensee at 
the place of their manufacture, pay in full without discount, 
and shall and in the event take and pay for all goods ordered; 
and if at any time or from time to time the Licensor shall 
in writing request payments on delivery, the Licensee shall 
pay the Licensor according to the Licengors request; 

11, As a minimum guaranty of purchases, the Licensee 
shall order and purchase from the Licensor, according to 
samples already approved by the Licensee and such as may 
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hereafter be established as hereinbefore covenanted, and at 
prices to be fixed as hereinafter mutually covenanted, gramo- 
phones and gramophone goods amounting at manufacturing 
| pie $ cost to the aggregate amounts following (which amounts in 
: | every instance are understood to mean not the prices but 
meroly the manufacturing cost of the said gramophones and 
gramophone goods, exclusively of the 40 per cent. margin 
hereinafter mentioned and all royalty), viz.: during the month 
of September, 1896, $1,333.34; during the month of October 
1896, $2,666.67; during the month of November 1896, $5,- 
333.84; during the month of December 1896, $8,000.00; 
during ‘the month of January 1897, $2,766.67; during each. 
and every calendar month in the year 1897 after the month 
of January, $6,666.67; during the month of January 1898, 
$6,666,67, and thereafter, until the expiration of the period 
of fifteen years first hereinbefore mentioned during each and 
every calendar month $10,000.00—Provided that any ex- 
cess of purchases in any one month over and above the mini- 
mum guaranty fixed in this section for that month shall be 
applied thereafter at the option of the licensee, toward the ful- 
filnent of the minimum guaranty for any subsequent month 
during the year then enrrent, dating the year from the first 
day of February last preeedent—aA nd provided further, that | 
parts ordered by the licensee for the repair of gramophones 
and gramophone goods and on which the Licensor is not re- 
ii quired to pay royalty shall not be counted toward the fulfil- 
. 1 aH “ment of the Licensee's mininmm of guaranty; 
12. The Licensee shall use his best efforts’ to promote the 
gramophone business in the United States, and shall adver- 
tise gramophones and gramophone goods prominently and 
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a 14 Me j freely, as “Berliner”. gramophones and “Berliner” gramo- 
Meee ( phone goods; and s! hall expend immediately and, in any 
- peo wet . event, not later than?15 March, 1897, far that pirpose the ( 


sinn of at least $10, 000: 00 ‘at lowest current publishers prices 
to advertisers, 

13, The Licensee shall not manufacture, buy, sell or use 
gramophones or gramophone goods, or any. parts thereof, 
or other talking-machine or parts thereof, ‘except such as 


4 he buys from the Licensor; 
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14, The Liconsco shall sco that all gramophones and 
gramophone goods sold by him bear serial numbers, when the 
Licensor allixes serial numbers; and shall keep a record of 
all gramophones and gramophone goods sold by him, show- 
ing distinctly such serial number and the purchaser of every 
article sold; and shall at all times exhibit the said record 
to the Licensor when requested ; 

15. The Licensee, hereby admitting, and conceding the 
validity of the Letters Patent hereinbefore mentioned shall 
not dispute or contest them, and shall not wake use of any 
other name than that of Kmil Berliner in connection’ with 
gramophones and gramophone goods; and shall not detach or 
«deface any patent marks or other marks or labels placed by 
the Licensor upon its gramophones, gramophone goods and 
publications, and shall not add to them other marks or labels 
without the consent in writing of the’ Licensor; 

16, For the Breach of any covenant herein contained 
on the part of the Licensor, the Licensor may, at its option, 
give notice in writing to the Licensee, pointing out the cause 
of complaint; and, if, within 30 days after delivery of the 
snid notice to the Licensee, the Licensee shall not remove 
the eause of complaint and fully perform the covenant so 
broken, then the Licensor may, by second notice in writing, 
to the Licensee, revoke the license hereby given, withdraw 
from all its covenants and annul all the Licensee’s rights 

hereunder and in that case all liability of the: Licensee on 
his covenants in this agreement shall cease, except that he 
shall remain bound to take and pay for, in accordance with 
the terms hereof, all gramophones, gramophone goods and 
parts for the repair of gramophones for which he has at the 
time actually given orders, If the breach of covenant eon- 
sists of tho failure to pay money, the first notice may after 
ten days have expired at the option of the Licensor, work 
the revocation, withdrawal and annulments hereinbefore de- 
scribed, without any further days of grace or second notice. 

The remedy given in this section is exclusive so far as the 

obligation of the Licensee to purchase goods to any pnr- 

ticular amount is concerned; and the agreement to make 

-snch purchases shall be enforced only in accordance there- 
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with and not by any other remedy, legal or equitable; as 
to all other obligations of the Licensee, the remedy given 
in this section is merely cumulative and shall not deprive 
the Licensor of any of its other legal or equitable remedies; 

And it is hereby mutually covenanted and agreed by and 
between the parties hereto that: 

17. ‘Lhe price which the Licensor shall receive from the 
Licensee for gramopliones and gramophone goods shall be 
the sum of the following three items, viz.: first, the actual 
manufacturing cost; second, a making’ of 40 per cent. of the 
said manufacturing cost; and third, the royalty which the 
Licensor is required to puy to the United States Gramophone 
Company to the amount of ten per cent. of the retail prico 
of the said gramophone and gramophone goods; 

18. The term “manufacturing cost” us used in this agree- 
ment shall be held to inelude the cost of labor, materials 
and supplies consumed in making the said gramophones and 
gramophone goods and parts for the repair thereof, and in 
their packing ready for shipment, and in their delivery f. 0. b. 
cars or other means of transportation designated by the Li- 
censce at the place of their manufacture, the rents of mann- 
fucturing plants, leased, and six per cent, interest on the 
cost of manufacturing plants owned (provided such plants 
leased and owned shall not execed the reasonable facilities 
for filling the licensee’s orders), insurance and taxes on such 
plants and on materials and supplies used in connection 
therewith and on goods in course of manufacture or com- 
pleted, and all other items which relate exclusively to tho 
process of manufacturing or are usually or properly charged 
to manufacturing account; but shall not include the salaries 
of officers nor the expenses of raintaining the organization 
of the Licensor, or its office, or its correspondence, or of 
keeping its account, or of conducting its litigation, nor any 
‘damages for personal injuries to employees, nor any charges 
which are usually or properly classified in office account or 


selling account—Provided That the Laboratory expenses 


shiall not be charged in the manufacturing cost of records, 


_althongh' the cost of the matrix and the cost of talent shall 


be included in the manufacturing cost of records whether 
the records prove satisfactory to the Licensee or not; 
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| + 19. If any arrangements are made between the United 
States Gramophone Company‘and the Licensor whereby the 

ten per cent. royalty hereinbefore mentioned is in any way 
ind decreased, the Licensor shall give the full benefit of this 
decrease in royalty to the Licensee, 

20, Quarterly (on or about 1 January, 1 April, 1 July 
and 1 October in each year), the Licensor and the Licensee 
shall meet to estimate as nearly as possible the manufac- 
turing cost of all styles of gramophones and gramophone Ad ih 
f goods which the Licensor may be supplying to the Licensee Hiatt 
H at that time, or the Licensor or the Licensee may desire to 
j ; place upon the market. The cost so estimated shall be the | A AARE 
i basis for billing goods Auring the ensuing quarter, and at ti 
| | the end of the quarter the Licensor shall correct the estimate 4 
| f according to actual experience, and any difference between | 
| 
i 
} 

t 
| 








- the estimated cost shall be adjusted between the licensor and 
Sitar < the Licensee by the payment of the difference in cash; 

| 

j 

t 





21, At these quarterly meetings, the retail prices for the 
ensuing quarter shall be fixed and remain fixed until changed iy 
at a subsequently quarterly meeting, and shall form the 
basis for estimating the royalty hereinbefore mentioned, At 
these quarterly meetings the licensee shall propose the retail 
prices tobe fixed by the meetings, and the prices proposed 
hy them shall he adopted and fixed—Provided That they 
shall not be less than the prices which the Licensee pays 
the Licensor, not less than the’ whole sale or jobbers prices* 
which the Licensee receives—And provided further that in " 
no event shall the ‘royalty hereinbefore mentioned be less 
than fifty cents on any one gramophone—And provided 
| finally, that the retail prices so to be fixed shall be the prices 
at whieh the Licensee shall in good faith and at all times 
while the said retail prices are in foree sell gramophones 
and gramophone goods to purchasers at retail; and if the 
T.ieonseo shall refuse to fix a retail price at the time of his 
carder then the retail price on the basis of which royalty is 
to he computed as hereinbefore convenanted shall be two 
and one half times the price which the Licensor receives from 
the Licensee for the said gramophones and gramophone 
= | gmods—this royalty shall be subject to correction should the 
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Licensee at any time fix a higher price for the said gram- 
ophones and gramophone goods. Should the Licensee de- 
cide at any time to merely rent or lease any of the gramo- 
phones and gramophone goods, a special. arrangement as to 
royalty shall be made with the Licensor. 

22, The Licensor and the Licensee shall at all times ex- 
hibit their books of account to each other, when requested in 
order to determine any questions in dispute under this agree- 
ment: 

23, This agreement shall remain in full force and effect 
for a period of fifteen years from its date; and if at the 
expiration of that period, the Licensee desires a renewal 
hereof under any patents then existing and subject thereof, 
the Licensor shall grant such renewal to the Licensee upon 
as favorable terms as it shall be Willing to accord to any 
other individual or corporation, 

24, All the agreements now existing between the Licensor 

“and the Licensee are, by the execution of this agreement, 
made null and void, and all liability thereunder is hereby 
waived, except that any credit for money paid which is now 
standing as due to the licensee may be hereafter applied in 
payment for gramophones and gramophone goods under this 
_ contract: * , 

25. No alteration in or waiver of the terms of thie agree- 

ment, shall be valid unless reduced to writing and signed 
».and sealed by the Licensor and the Licensee: 
“26, This agreement shall be so construed as not to re- 

3 ‘quire the Licensor. or the Licensee to violate any contract» 

{ with the United States Gramophone Company of Emil Ber- 

p liner to which the patents hereinbefore mentioned or tho 

i het . Licensor may be subject—especially the agreerhents between 

the United States Gramophone Company, and W. C. Jones, 

dated 2 September 1895, and +4 October 1895, and the 
agreement between Emil Berliner and\WV. C. Jones dated 























j 
. i; 2 September: 1895, copies of which are hereto attached: 
ie 27. If any dispute. shall arise between the Licensor and 
| i the Licensee regarding the interpretation of this agreement, 
| . \ cach party shall appoint a disinterested arbitrator and in 
Bor : ¢ writing notify the other of the appeimsment, and the two , 
- 
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arbitrators thus appointed shall choose a thira, and the three 
so appointed and chosen shall decide the dispute; and aw 
award signed by any two of the said threo arbitrators shall 


_ be final, conclusive and binding upon both parties, And if 


either party, upon’ receiving from the other written notice 
to appoint an arbitrator as heretofore said, shall neglect for 
a period of sixty days to make such an appointment and: to 
notify the other party as aforesaid, the other party, after 
appointing his own arbitrator may appoint another disinter- 
ested person as arbitrator for the parties so neglecting to 
make an appointment, and thereafter the arbitration shall 
proceed in the same manner and with the same effect as if 
each party had appointed his own arbitrator, And if two 
arbitrators when appointed cannot agree upon a third, or, if, 
after three arbitrators have been appointed and chosen, at least 
two of them have not agreed upon a decision and signed an 
award within thirty days after notice in writing by either 
party to make an award, then the party giving such notice 
may determine .the arbitration; and resort may be had to 
legal proceedings; 

28. The term “Licensor” as used in this agreement shall 
be held to mean the said “Licensor,” its suecessors and as- 
signs; and the term “Licensee,” as used in this agreement, 
shall be held to mean the said “Licensee,” his excentors and 
administrators and the corporation to which, with the ap- 
yroval of the Licensor, as hereinbefore covenanted, the said 
Frank Seaman may assign the rights hereby granted to the 
Licensee, 

29, The phrase “gramophones and gramophone goods” 
nsed in this agreement shall bo held to inelude not only the 
machines and mechanical devices constituting the inventions 
hereinbefore mentioned and all the improvements in the 
said inventions that may come into the Licensor’s control 
(except recording apparatus), but also all motors (except 


© electric batteries) that may be adopted for driving the said 


— machines and mechanical devices, as well as all other meeh- 
anism, appliances and accessories that may be adopted as 
“neeessary or usefnl in handling, operating or using the ma- 
chines or mechanical devices which constitute the said in- 
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ventions or improvements—for it is the intention hereof to 
refer by the phrase aforesaid to the complete sound-repro- 
dueing machine which may embody the said inventions and 


improvements and all parts of the said machine notwith- _ 


standing the fact that other inventions may also be embodied 
therewith in the said machine, : 

In Witness Whereof, the Licensor has caused this agree- 
ment to be signed in its name by the President and sealed 
with its corporate seal attested by its Secretary, and the 
Licensee has hereonto set his hand and seal this the day 


“and year first above written. 


Bertier Gramormoye Company, . 


By THOS. 8S. PARVIN, 


[srt] President. 
5 FRANK SEAMAN, [seat] 
© Attest; 
Max I. Brernsaum 


Secretary. Fi 


CommonweatTH or Pennsyivania, )} 
Crry anp County or Piatapenrnta, if 


Br rr Reaexneren, That on this 10th day of October 
A. D. 1896, personally came before me the undersigned, 
Notary Public within and for the city and county aforesaid, 
Thomas §, Parvin, who, being duly sworn, did depose and 
say that he is the President of the Berliner Gramophone 
Company, the Licensor in the foregoing instrument; that 


“the name of said Company is signed to said instrument by 


him as President of said Company by virtue of the order 
of the Board of Directors; that seal of the Company attached 
thereto is the proper and genuine seal of said company at- 
tached thereto by order of said Board of Directors; and 
the said Thomas S, Parvin, as President, acknowledged the 
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~ foregoing instrument to be the act and deed of the Berliner _ 
y for the uses and purpose therein 


expressed. 
: THOMAS S. PARVIN. 


In Witness Whereof, I have hereunto set my hand and 
aftixed my notarial seal of office, this tenth day of October, 


A, D. 1896, 
Cartes H. Bannranp,. 
Notary Public. 


[srar] 


CommMonweaurit ov PENNSYLVANIA, 
Crry any County or Pinaperrira, 


Br rv Rewennerep, That on this tenth day of October 
A. 1), 1896, personally came before me the undersigned 
a Notary Public in and for the City and County aforesaid, 
M, I. Biernbaum, who, being by me duly sworn did depose 
and say, that he is the Secretary of the Berliner Gramophone 
Company, Licensor in the foregoing instrument, that he 
aflixed the seal of the said Company thereto and duly at- 
tested the same, by order of the Board of the Directors 


‘ 


thereof. , = 
: MAX I. BIERNBAUM. 


In Witness Whereof, I have set my hand and affixed my 
notarial seal this 10th day of October, 1896. 


“ «Cartes H. Bannamo, 
Notary Public, 


[svar] 


Crry ann County or New York, 
Stare or New Yorx, ba 


Before me; the undersigned, a Notary Public in and for 


“the City and County aforesaid, personally came the above: 


““named Frank Seaman, who in due form of law acknowledged 


© 
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the foregoing instrument to be his act and deed*for the 
purposes therein specified. 





Witness my hand and notarial seal, this 12th day of Oc- 
tober, A. D, 1896. 





W. M. Anprvs,. 


L Sai eehe ad ts [sear] Notury Public, N.Y. Co. 2h 


| Tits Acrvemenr, made this 2nd day of September, 1895, 
| ! by and between the United States Gramophone Company, 
a corporation organized under the Jaws of West Virginia, 
with its principal office in Washington, D, C., and herein- 
after referred to as the party of the first part, and W. C. + 
Jones, of New York City, N. Y., and hereinafter referred 
to as the party of the second Witnesseth, that 
Wnuerxas, the said party of the first part is the sole and 
lawful owner of all rights acerned under the Letters Patent 
issued to Emil Berliner for his invention known as the Gram- 
ophone, ard has acquired sole right to control, convey and 
dispose of all rights to all inventions of the said Emil Ber- 
liner which have been or which shall have been or which 
shall hereafter be made, having relation to the recording 
j » and reproduction of sound, it is agreed ax follows: 
~ | : 23 First—That in consideration of one dollar in hand paid 
L ited by the party of the second part to the party of the first part, 
| : the receipt of which is hereby aeknowledged hy the party 
1 
| 
i 











Be of the first part and in further consideration of the obliga- 
‘ tions herein entered into, tle said party of the first part 
: ; does assign, transfer and set over to the party of the sec- 
. Bee ond part, the sole and exelusive right to mannfaeture, sell, 
. ~ ‘lease and deal in said inventions, made or to be made by 

; said Berliner, in the United States. 

Second,—The party of the second part agrees to pay to + 

the party of tho first part, on. all gramophones, sound, rec- 
: ords, and other accessories of the gramophone sold mnder the 
i ; rights conveyed by this contract, a royalty of 10% of the 
H retail price to be fixed by said second party, provided that 
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fifty cents a piece should said second party decide at any - 

time to rent or lease any of its gramophones a special agree 

ment for royalties shall be mmtually agreed upon by the | 

two parties, {i 
Third.—Second party agrees to pay to party of the first f 

part, upon tho signing of this contract, the sum of fifteen , 

hundred dollars, and within sixty divs fron the date of this f 

contract, the further stun of un thousmnd, five hiumedred 

dollars, (failing? in which, this contract shall be mull and 

| void and no damages shall be recoverable by ‘or from cither 

party), which sum shall be an advance payment upon the 

i royalty payable during the first year of the continuance of 

¥ : this contract, Said second party further agrees that the 

royalties to be paid said first party during the second year 

shall not be less than thirty five thousand dollars, and that the = 

aggregate of the royalties to be paid said first party during 

the first threo years of this agreement shall amount at least 

seventy five thousand dollars, whieh amonnt may be made wy 

$e by suid second party within eaid three years. After said 

three years, it is agreed by said second party that it will 

diligently and in a business-like manner proseente the yramo- 

Hl phone business in the interest of the gramophone invention, 

22 cand in doing v0, it hill be mbeolyed fromm any fixed mining 

| 4 amount of royalty to be paid annually, 

~ 


/ the royalty on completed gramophones shall not be Tess than 
4 
| 





a 
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Fourth,—Snid second party may form a company within I 
~ ninety days from the date of this contract, said Company to \ 
“take the place of said seeond party, and to assume, carry 
out and be responsible for all obligations herein entered into 
by enid party of the second part. 

















Fifth—tIt is mutually agreed by parties of the first and + i} 
™ . second parts that all rights and franchises conveyed and ; 
. intended to be conveyed from party of the first part to party { 
i of the second part, shall by assignment of party of the sec-' Wy 
| j ond part, acerne to the said Company to be formed as herein- | 
| a { hefore provided, and that obligations of the said W. ¢ . Tones, t 
G, i shall then cease. 
i “ Sirth—Party of the first part agrees that at the timo 
| of the transfer of rights and franchises by the said second ¢ i 
: Rite petiae ‘ : \ 
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party to their successors or assigns, said party of the first 
will enter into any further writing which may be necessary 
to perfect said transfer. = 
Seventh.—Party of the first part agrees to defend said Hy 
second party in the enjoinnent of all rights of franchises : 
conveyed and intended to be conveyed by this contract, and 
to prosecute any infringement of said rights; provided that 
said second party shall bear one half the cost of any litiga- 
tion to which it may be a party after three years from the 
date of this contract. Said first party further agrees to 
deposit within ninety days from the date of this contract 
with a Trust Company, in this City of New York, or Phila- 
delphia, ten thousand shares of its own, the United States - 
Gramophone Company, common stock, to be made out in 
the name of said ‘Trust Company, which stock, or any part 
thereof, may be sold at any time for five dollars a share 
or more, at the request of either of these two parties to , 
this contract, the proceeds to be a guaranty, fund in the y 
hands of the said ‘Trust Company, for the benefit of smd — 4 
= second party against. pecuniary loss entailed by any injune- | 
tion or decree for infringement involving the patents under 
this agreement, at any time after such an injunetion cr |! 
deerce said stock, if still held in trust, may be sold at any }) 
price obtainable, provided both parties shall have been noti- 
fied ten days before the date of sale, and the proeceds shall 
go towards covering such loss of said seeond parties, ‘This |) 
stock held in trust shall not he entitled to any dividends; 
until sold by said Trnst Company, and at the end of ten 
years from the date of this agreement, any of the said stock \ 
still in the hands of said Trust Company, or any cash from | 
the proceeds of said stock, and not required to satisfy the 
claim of the second party, shall he re-transferred, and re- 
turned to said party of the first part by said Trust Com- 
‘pany. . ei 
Stighih.—Party of the second part agrees to make a true 
* and accurate return of its sales or leases of gramophone and 
gramophone goods monthly, and that its hooks and those of 
its snecessors and assigns shall at all times be open for in- 
spection by the party of the first part, so far as may be 
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necessary, to determine the amount of royalties due, It is 
further agreed by said second party that they will settle 
their accounts with said first party paying the royalties due 
on all goods sold during any month on or before the end of 
the following month, : 

Ninth.—It is agreed that the manufacture of disks and 
records shall be retained under the control of party of 
the second part, their snecessors or assigns; and no righta 
or franehises covering this branch of the work shall be 
granted to any third party, nor shall any gramophone recorder 
be sold within three years from the date of this contract, 
withont the assent of both parties to this contract. 

Tenth—The second party, its snecessors or assigns, shall 
provide all apparatus sold under said patents with the usual 
patent stamp and shall number the machines at the factory 
in rimming series, to facilitate the, discovery of infringers 
by entering these numbers, and to whom sold, on their hooks, 

Hleventh—It is hereby mutually agreed by and between 
first and second parties that in case of the non-fulfillment of 
the obligations specified in paragraphs second and third of 
this contract and assumed by party of the second part, party 
of the first part may give notice in writing of such non-ful- 
fillment, and upon the further failure of the said party of 
the second part for a period of sixty days from the receipt 
of such notice, party of the first part may declare this agree- 
ment null and void, whereupon all rights given by said first 
party to said second party shall be considered as revoked. 
And in ease of failure by party of the first party to eoamplv 
with any of the terms of this contract, the party of the second 
part nay give notice in writing of such failure, and in ease 
- of the further failure to comply with the terms of this con- 
tract by party of the first part for a period of sixty dave 
from the receipt of such notice, second party shall he aly 
solved from all obligations assumed under this contract, 


: | royalties due on goods, sold excepted. 


Twelfth.—Partier of the second part, or their successors 
or assigns, shall purchase for cash within three months from 
the date of this agreement from the United States Gramo- 
phone Company, all gramophones and gramophone goods 
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now in stock, which are in good and saleable condition, pay- 
ing therefor manufacturer's prices, and also at reasonable 
prices, all manufacturing machines owned by said United 
States Gramophone Company, which may be available for use} 
in their work, otherwise said first party may sell said gramo- | ty 
phone goods to others. 

Thirteenth.—In case the termination of this contract 
within three years from the date thereof, all matrices made 
under this agreement, or in the possession of the party of } ¢/ 
the second part,. their snecessors or assigns, shall be sold 
back to the party of the first part at a fair cost valuation, 
Jess wear and tear. - y 

Fourteenth.—No forfeiture shall be made by party of the {' | 
second part for non-fulflllment of any provision of this con- 
tract, due to any injunction for infringement, and no royalty 
shall be ¢glaimed by party of the first part, so long as the 
sale of gramophones and sound records may be suspended by 
reason of any injunction against party of the second part, 
their successors or assigns, for infringements of the patents 
under this agreement, and in case the rights and franchises 
conveyed or intended to be conveyed by this contract to |, 
party of the second part be declared invalid, all advance |)! 


See 








sold and paid for shall be recoverable from party of the first |) 

part. eitones ates 
In testimony whereof, we have’ set our hands and affixed |) 
our seals, I | 
Tue Unrren States Grawornonr Company, 

By a 
BE. BERLINER, 

1 of United Stator Gramo- President, 


phone Company, 
WILLIAM C. JONES, [sear] 


Received for record, October 21st, 1895, and recorded 
in Liber S-52, page 207, of Transfers of Patents, 
Tn testimony whereof, I have caused the seal of the Patent 
Office to be hereunto affixed. : 
j JONN S.:.SEYMOUR, 
lege hot United ‘pal Commisstoner of Patents, 
Exd. F. 0, T. 
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Tus Aanunsmnt, made this 2nd day of September, 1895, 
by and between Hmil Berliner, of Washington, D. ©, party | 
of the first part, and W, C, Jones, of New York City, N. Y., 
party of the second part, Witnesselh: 

Tire Wirernas, a contract of even date has been mado 
by and between the United States Gramophone Company, of 
W ashington, 1), C., party of the first part and W. C. Jones, 
of New York City, N. Y., party of the second part, relating” 
to the manufacture, sale and leasing of gramophones and 
gramophone goods, 

Ayp Warreas, said Emil Berliner is the patentee and 
was the sole owner: of all patents pertaining to said inven- 
tions; 

Anp Wuernas, the services of said Emil Berliner are nee- 
essary to the perfecting of certain other gramophone ma- 
chines and applieations of the gramophone devices to sue- 
cessfully place the same on the market; 

Therefore, it is mutually agreed: 

First—That if any defect should be found to exist in 
the legal organization or rights of the United States Gramo- 
phone Company, effecting i in any way, its ownership of said 
patents or any defects in the transfer of any patents per- 
taining to the gramophone heretofore owned by said Ber- 
liner, such defects shall in no way effect the rights, franchises, 
or privileges transferred and intended to he transferred to 
the said W. ©. Jones and specified in the contract herein- 
before referred to. 

Second.—It is herein agreed by the party of the first part 
that he will exeente upon the demand of the party of the 

second part, at his own expense, any other legal doenments 
which may be necessary to perfect in said W. C. Jones, the 
rights and franchises conveyed and intended to be conveyed 
to them by said contract with the United States G ramophano 
Company: 

Third.—The said Emil Berliner, party of the first part, 
further agrees to allow his name to be placed on all gramo- 
phone goods manufactured by or for party of second part, 
their suecessors or assigns, and no other gramophone goods; 
to give his best efforts to the perfecting of all present de- 
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vices to which his patents are now applied; also to use his 
scientific kiiowledge and inventive skill in applying said pat- 
ents to new devices; 

Fourth —It is liereby agreed’ that the manufacture of all 
matrices shall be carried on at Washington, and under the 
supervision of said Berliner, during the first three years of 
the continnance of this contract, unless with his consent, or 
in caso of his refusal, death or disvbility, other arrangements 
shall be made, and said second purty, its successors or as- 








> signs, agrees to pay the said Berliner a salary of five thou- 
sand dollars a year, in monthly payments, and also all ox-. 


penses for laboratory, or other experiments, whieh may he 
undertaken by said Berliner, with the coneurrence, or by the 
wish of said second party, and also all necessary traveling 
expenses fér these purposes. 

Fifth.—It is agreed that any assignment by party of the 
second part of its entire right of manufacture, lease and sale 
of gramophones and gramophone goods in the United States, 
shall devolve upon the assignecs, all of the obligations as- 
sumed herein by party ofthe second part, and the obliga 


* tions of said parties of the second part shall then cease, 


Jn witness whereof, we have set our hands and affixed our 
seals, 

E. BERLINER, — [sear]. 

WM. C. JONES, [sear]. 


Rrorrven for record, October 21st, 1895, and recorded 
in Liber 8-52, page 214, of Transfers of Patents, 
. In testimony whereof, I have caused the seal of the Patent 
Office to he hereonto affixed. 


t JOHN S. SEYMOUR, 
A lage i. elie hoonaal Commissioner of Patents, 


Exd. F. C. T, 





Tms Aarrramnt, made the 4th day of October, A. D., 
‘one thousand, eight hundred and ninety-five, (1895), be- 
tween the United States Gramophone Company, a corpora- 
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(tion, organized under the laws of the’State of West Virginia, 
with its principal office in Washington, D, C., and herein* 
| after referred to as the party of the first part, and IV. C, 
Jones, of New York City, New York, hereinafter referred 
to us the party of the second part, Wilnesseth That, 
Wuerras, the parties of the first and second parts have 
entered into an agreement, dated the 2nd day of September, 
A. 1), 1895, by which the party of the first has granted 
to the party of the second part, certain rights to all inven- 
{tions of Emil Berliner, Esq., which have been or which shall 
hereafter be made, having relation to the recording and re- 
| production of sound, and inelnding the inventions described 
| in Letters Patent of the United States, Numbered, dated and 
{ designated, as follows: (although not mentioned by number, 
dato or designation in the said agreement), yiz.; No. 872,786, 
dated November 8th, 1887, for a Gramophone; No, 382,790, 
| dated May 15th, 1888, for a process of reducing records of . 
' sound; and No, 534,548, dated February 19th, 1895, for a | 
i Gramophone; ¥ 
Awnp Wirknnas, the parties heretg have agreed to certain 
i | modification in the third article of the suid agreement; 
| 
} 





‘Te Now Therefore, in consideration of ono dollar by each of 1 

the said parties to the other, interchangeably paid, the re- i 
ecipt of which hereby each acknowledges, and for other val- iy 
uable and mutual consideration, 

Jt is hereby mutually covenanted and agreed by and be- 
tween the said parties that the said third article of the said 
agreement shall and the sanie is hereby amended so as to 
read as follows, viz.: 








~ i Third.—Second party agrees to pay to party of the 
first part, upon the signing of this contract, the sum of 
= * one thousand, five hundred dollars, and within sixty days 

‘ from tho date of this contract, (September 2nd, 189%), 

r the further sum of three thonsand, five hundred dollars, 

y and within three months from the said date, the 

cs further sum of five thousand dollars, and within six {i 
months from the said date, the still further sum of ; 

five thousand dollars, (failing in which this contract } 


7 alee | 
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shall be null and void and no damages shall be 
recoverable by or from either party), which sums shall 
be an advance payment upon the royalties payable dur- 
ing the first year of the continuance of this contract, 
Said second party further agrees that the royalties to 
be paid to said first party, during the second year shall 
not be less than $35,000.00, and that the aggregate of 
royalties to be paid to said first party during the first 
three years of this agreement shall amount to at least 
$75,000.00, which amount may be made up by said, 
second party within said three years, provided never- 
theless that if the said second party or his assigns shall, 
by energy, business ability and suflicient working capital, 
show that he or they are doing their best to. make a 
snecess of the gramophone business, and if then, for 
causes which cannot he foreseen, the royalty payable 
and due at the rate fixed in the second article of this 
agreement to the party of the first part, during the sec-. 
ond year amomnt to at least $20,000.00, but not to 
$35,000.00, then the three years hereinbefore mentioned 
in this article within which the anount of royalty to 
be paid shall amount to $75,000, shall be extended by 
the addition of another year, to make four years in which 
sa to make up the amount of royalties to be paid to the 

tI sun of $75,000, bnt, if the royalties payable under the 

\ ra said Second Article during the second year do amount 
‘ . ! _ to $35,000, then the snid extension shall not be given, 
After said three years, of the additional fourth year, if 
ench an extension is madef it is uzreed by the said second 






i 
\ 
| 
=| ; _ businesslike manner prosecute the gramophone business 


party that he or his assigns will diligently and in a 
s 5 in the interest of the gramophone invention and in 


doing so, he and they shall he absolved from any fixed 
minimum amount of royalties to be paid annually. 





| And it is further mutually covenanted and agreed, That 
| | the said party of the first part shall exeeute all such further 
' instruments in writing as counsel may advise or require, for 
| completely vesting in said party of the second part, his ex- 
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“ecutors administrators or assigns, all the rights described in 


suid: agreement, 
In Witness Whereof,-The party of the first part has caused 


this agreement to be signed in its name by its President 
and scaled with its corporate seal attested by its Secretary, 
and the party of the second part has hereunto set his hand 
and seal the day and year first above written, 

Tue Unrrep States Gramorionn Conrany,- 


By E. BERLINER, 
President, 


eo of United States Gramo-’ 
phone Company, 


Attest: 
Josern, Aversaon 
Secretary, 


WM, C, JONES, [sear] 


Yxcriven for record October 21st, 1895, and recorded in 
Liber $-52, page 216, of ‘Transfers of Patents, 
In Testimony Whereof, I have caused the seal of the Pat- 


ent Office to be hereto affixed, , 
- JON S$. SEYMOUR, ~ avs 


Commissioner of Patents, 


& of United Stat 
Patent Orllee, 


} Exd. F.C, T. 
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: EXUIBIT B, é Aish 
re Foto 4 In tie Crourr Courr or rie Unrrep Srares, nv AND For | 





ng Wesrern Disrrior or Virornta. : 
i 


Frank Seaman, Plaintiff j 

| * In Equity, i Aha 
ti 
\ 


against 


ey, 


Berliner Gramophone Company, | 
Defendant. 


i 


peer 


To tux Jupcxs or tux Crecure Courr or tue Unrren Srarrs 
ror tne Wesrern Disreicr ov Vimornra: 


Frank Seaman, a citizen of the State of New York, re- 
-* 2 siding in the City of Yonkers, in suid State, brings this his 
Dill against the Berliner Gramophone Company, a corpora- 
tion organized under and by virtue of the laws of the State of 
Virginia, and having its principal place of business in the 
City of Roanoke, in the State of Virginia, and thereupon 

your orator complains and says:— 

I. That the defendant, the Berliner Gramophone Com- 
pany, is a corporation chartered and organized under and by 
virtue of the Laws of the State of Virginia, and having its 
principal office, and place for the transaction of business in, 

3, the City of Roanoke, in said State, 

II, That heretofore and prior to the 10th day of October, 
1896, the defendant acquired and secured under and by 
virtue of certain agroements made and exeented by and be- 
tween the United States Gramophone Company, a corpora- 

| aveiett tion organized under and by virtue of the laws of the State 
‘at 1 <5 /"- "a" of West Virginia, and one William C, Jones, which con- 
| : tracts are dated on the 2nd day of September and the 4th 





gang caer IE 
c 


day of October, 1895, respectively, and under and by virtue 











| } , of another certain agreement dated on the 2nd day of Sep- 
| i i tember, 1895, by and between one Emil Berliner and said 
| % | eer William ©. Jones; the rights secured by said Jones under 
\* : 
i 
ic i 
e » 
‘ 
—] 
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machines. 


IV. That thereafter and on or about said 10th day of 
October, 1896, your orator and the defendant herein duly 
made and ontered into a certain contract, or agreement, dated 
on that day, a copy whereof is herennto annexed marked 
Exhibit “A,” and made a part hereof, the original being in 
the possession of your orator and ready to be produced to 
the Court. That such agreement was duly sealed by the 
parties hereto with their respective senls, and was likewise 
signed in the name of the defendant by Thomas S, Parvin, 
its President, pursuant to a vote of its board of directors 
duly authorizing him so to do, and by your orator individ- 
ually, and to such agreement, as a part of the same, wero 
duly annexed copies of said agreements so as aforesaid exe- 
ented by and between the United States Gramophone Com- 

“" “pany and Emil Berliner and William C, Jones, dated as 
aforesaid, and likewise a receipt for the sum of two thon- 
sand four dollars, signed hy the defendant, and a letter dated 
on the same day, expressing the conditions upon which said 
agreement should be signed and delivered, and also, and 
thereafter, a receipt for the sum of three thousand nine hun- 
dred ninety-six dollars, dated on the 12th day of October, 


— 


j 
Nes 


Il said agreements haying Leen duly transferred to the de- 
j fendant herein; tho exclusive right to manufacture, vend and. 
| use under the patents and rights of said Emil Berliner as in 
| said contracts, copies whereof are hereunto annexed in Ex- 
hibit “A,” and made a part hereof, is more fully set forth, 
and by reference to which will more fully and at length 
appear, a ecrtain invention, device or machine known and 
deseribed in said yrttents and contracts, and known in com- 
meree, as the gramophone, ig 
ILL That the defendant likewise before such 10th day 
of October, 1896, having entered upon the manufacture and 
sale of talking and sound reproducing machines, so known 
as gramophones, under and pursuant to such contracts, agree- 
ments, or license, your orator contracting with defendant, 
leenme and was interested in the sale and disposition of the 
same within the State of New York ‘and elsewhere, and 
was engaged in the business of selling and introducing such _ 
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aed 1896, signed by the defendant, copies of all of which are 
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hereto unnexed and made a part hereof, and the originals 
i whereof are in the possession of your orator and ready to 

be produced to the Court; the payments recited whereby 
and the terms and conditions specified wherein, having been | 
fully and iu all respects made, performed and complied with 





- by your orator, and the monies specified whereby having | ( 
Ge Leen aceepted, reecived and applied to its own use by the | | 
“defendant. 


V. That’ said agreement provided, among other things, 
Folio 9, that the defendant should manufueture solely for, and sell 
exclusively to your orator, the gramophones and gramophone 
goods so us aforesaid controlled by it, and for the manu- 
facture and sale whereof it held the exelusive license under 
the patents and contracts hereinbefore set forth, and that 
your orator should purchase large quantities thereof, and 
.© should sell and distribute the same, all as in and by said 
contract is fully and at length set forth. 
i : VI, That under and by virtue of patents of the United 
\ ” States of America, as aforesaid, the defendant possessed the 
sole and exclusive right to manufacture, vend and use in 
the United States of America, as specified, the gramophone 
and gramophone goods aforesaid, which said right is in and 
by said agreement acknowledged and conceded by your ora- 
tor, and is now and for many years to come will be the sole 
i and exclusive property of said defendant and as provided by 
Gerk y said agreement, that of your orator and of the various heirs, 
H excentors, administrators, successors and assigns of the par- 
‘ ties, as in and by said contract and by law is provided, the 
: same being of great. value. 
* . VIT. That vpon and after the exceution and delivery 
« 41," of snid agreement your orator entered actively upon the busi- 
- ness therein described, and agreed to he condueted and at 
onee engaged in earrying ont the terms and provisions of | 
tho said agreement on his part specified to be performed, and 
purchased and paid for large amonts of goods manufactured 
by tho defendant nnder said patents and delivered by it to 
your orator pursuant to the terms of said agreement. 
"VIII. That in so doing your orator spent and caused to 
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THe scat ex sts of money in advertising and introdue- 
ing such goods and building up a market for the same, and 
purchased from the defendant goods of great value which 
have been fully paid for by him, as follows: 
Huring the year, 1897 .. 
During the year 1898,. $239,849 58, 
During the year 1899 ....., sees 188,966, 5y 
During the months of January, r ehrany, 
Mareh, April and May, 1900 ........ + $94,457 93 
IX, That in addition to such amounts so > pata for gramo- 
phones and gramophone goods purchused from the defendant 
under said contract, your orator has paid to the defendant 
for artists, musicians and others employed by it for the pur- 
pose of making and producing matrices, stamps, or dies, dur- 
ing the year 1899, and said four mionths of the year 1900, 
the sum of $12,583,565, and likewiso has paid to defendant 
to be used by it in making and finishing such matrices, stamps, 
or dies, and preparing them for the manufacture and pro- 
duetion of sound records or disks, during such period the 
stm of $7,204.16, and that pursuant to such contract the 
defendant charged upon all such disbursements and expenses 
a profit of forty per cent. upon all amounts paid out by it 
and which constitutes a part-of the nforesaid sums. paid by 
your orator, and also during Such times your orator las paid 
to the defendant for the rent of premises in the City of Phila- 
delphia, the sum and amount of $83.00 per month, one-third 
f said premises being oceupied by your orator as a store- 
house and two-thirds thereof being oceupied by defendant in 
the prodnetion of inatrices and the operations connected there- 
with at the expense and for the account of your orator. 

X. That in the operation of said gramophone so as afore- 
said invented, patented and controlled by said Berliner, and 
the rights under patents wherevpon have been, as afore~ 
said, transferred to the defendant and contracted to your 
orator; and recitation, declamation, talk, music or other 
sound, which it is desired to reproduce mechanically, is first 
delivered into what is known as a recording apparatus 
wherein the impact of such sound upon a diaphragm enuses 
waves to he recorded upon a revolving disk. The waves thus 


. $88,611 14 
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i i * and thereupon a matrix, or die, is produeed by mechanical 
! and chemical processes. ‘The die thus made is hard, and 
from the same stamped, from time to time such disks as may 
be required. These disks are known and designated in the 
* contract aforesaid, and are generally known as “records.” ' 
; hen it is desired to reproduce any of the sounds so fixed 
Ly } . - wpon a record as aforesaid, the same is placed upon a gramo- 
| phone, or machine, manufactured under and pursuant to 
such patents, and caused to revolve, and by mechanical means 
\ | ss she! the waves su produced by the recording machine deseribed,. 
} é death ae and reproduced and transferred to suc) record, actuate-a 
| :t GN needle in the gramophone, which in turn actuates a suitable 
i 1 ‘ diaphragm, and thereby the original sound is reproduced by 











| the grumophones and becomes audible. 

} : a XI. ‘That the manufacture and production of record, so 
| as aforesuid controlled and by said contract reserved to itself 
} hy defendunt, was and is in its perfected, elaborated and 
| { commercial! valuable form a difkenlt unknown and secret 





jaf recorded are “by mechanical and chemical processes fixed, Ny 
we process incapuble of being carried ont or performed by plain- 
i tiff nnd known only and exclusively to defendant. . 
; XII, That euch sums so as aforesaid paid by your orator 
“ for the employment of musicians and others, and for the 
| manufacture of matrices, were expended and employed by 
| defendant for your orator for the purpose of furnishing ree- 
| Ry ‘ ords, as aforesaid, for sale and use with such gramophones as 
t your orator might sell or had sold, or from time to time 
might have sold. And that such gramophones, or sound 
repradneing machines, without such records are wholly in- 
operative and of no value. ' 
ms XIII. That such contract provides that your orator shall | 
~ A in no event manufacture or inake or in anywise cause to be f 
e n made any such records or matrices, or do anything thereto, — } 
and provides that defendant shall fully and exclusively sup-_ | 
| ‘ ply him with the same. ° FH 
XIV. That your orator has in al] respects well and truly i 
and according to the letter and spirit of said contract, per- | 
formed the same on his part, but that the defendant has i 
failed and refused, and still refnses, to perform the same on H 
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xy. That in and during the year 1899, the defendant 
failed and refused to supply and deliver to your orator gram- 
ophones, records and gramophone goods with reasonable dis- 
patch and as the same were from time to time ordered by 
your orator, and thereby the ability of your orator to sell 
and distribute the same was greatly limited and curtailed, 
and he was and is unable to fill orders which he then and 
subsequently received, and is constantly receiving, for such 
machines, records and goods, whereby the number and 
amount of his sales have been and are greatly lessened and 
curtailed. ‘ 

XVI. That in and during the year 1897 your orator pur. 
chased from defendant two hundred forty-eight thousand six 
hundred and fifty two records, wherefor he paid to defendant 
the sum of $41,266.76. That during the year 1898 your 
orator purchased seven hundred ‘thirteen thousand seven hun- 
dred fifty-three records, wherefor he paid to defendant the 
am of $110,633.01, and that during the year 1899 your 
erator purchased from defendant five hundred sixty-nine, 
thousand one hundred fifty-four records, wherefor he paid to 
the defendant the sum of $01,174.27, and that during the 
months of January, February, March, April_and May, 1900, 
your orator purchased from dofendant two hundred fifty-five 
thousand seven Inmdred eighty-four records, wherefor he 
paid the sum of $40,332.67. And that but for such declina- 
tion and refusal on the part of the defendant to reasonably 
supply your orator with such goods as ordered he could have 
purchased such records for in excess of such numbers, and 
could have paid far greater amounts then thus above set 
forth, 

XVIT. That the defendant has in its possession great num- 
hers of matrices made so as aforesaid for your orator and at 
his expense, and likewise has in its possession various and 
“numerous records, so as aforesaid stamped from such matrices 
finished and ready for delivery to your orator, but the exact 

numbers and character whereof are unknown to your orator. 
That from such matrices defendant is engaged in stamping, 
and is threatening to continue to stamp, great numbers of 
records, not for the use or benefit of your orator, but for 
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During the month of March . 
“During the month of April’. 





ae 


the uso and’ benefit of the defendant, and for the pur- 
pose of selling the same to the customers of your orator and 
other persons to whom it .is threatening to dispose of the 


, same to the irreparable loss and ddamiegs) of your orator and 


the subversion of his said business, 

XVILL. That your orator aatasiieeuy to the 18th day of 
April and during the month of May, 1900, ordered large 
numbers of records from defendant, but defendant wholly 
failed and refused to deliver the same, although such or- 
ders were given in the, usual manner for delivering accord- 
ing to the established custom, and course of such business. 
and your orator duly demanded such delivery and the filling 
of such orders and said defendant, without making any objee- 


* tion to the sufficiency, regularity, or definiteness, of such 


orders has refused, and now refuses and wholly declines to 
deliver to your orator such, or any, records, ‘That notwith- 
standing such declinations and refusals so as aforesaid to de- 
liver records, the defendant continues*to use the matrices 
+so a8 aforesaid made, supplied and paid for by-your orator 


- in stamping and producing records, thereby wearing out and 


destroying such matrices greatly to the damage and detri- 
ment of your orator, And defendant likewise has continued 
to employ the talent or persons furnished by your orator 
to produce such matrices as aforesaid and continues to re- 
ceive from your orator monies for the payment of the same, 
and to send to your orator bills for the amounts paid in ob- 
taining such talent, That the bills so as aforesaid rendered 
to your orator during the year 1990 are as follows: 
During the month of January .....eeeeeeee ees $666 70 
During the month of February... . seeeeee 8784 60 
«$1492 90 
$207 05 
XIX... That the records so as aforesaid arflevedl by your 











~ orator, and which the defendant has so refused to supply are 


in number 19,906, .and are of the value, exclusive of the 
cost of said talent and such matrices at the prices paid by 
your orator to defendant, of $3085.43, and are fully and 
at length designated and described in the manner fixed and 
determined by defendant, and are set forth in number .and 
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53 
place: of telivery, specified in the list of orders hereunto 
annexed“and made a part hereof, and marked Exhibit “B,” 


That various and large numbers of records are con- 
stantly required and demanded from your orator by those: 
who have pnrehased from him sueh gramophones so adopted 
to use the same, and your orator is, has been, and will be, 
wholly disabled and incapacitated from supplying to his said 
customers, or to any persons, such, or any, records by rea~ 
son of such contract and through the declination and refusal 
on the part of the defendant to supply the records so in 
part paid by, and produced for the use of, your orator, and 
now in the possession’ of the defendant, and therein and 
thereby your orator is and will be ineapacitated and prevented 
from selling, sealing and distributing gramophones and reo- 
ords now in his possession by reason of the failure and refusal 
of defendant to replenish, restore and keep complete and 
up to date his stock, and to furnish, sell and deliver to your 
orator such records so as aforesaid produced and to be pro- 
duced from matrices furnished from talent procured at his 
and paid for by him, 

‘That your orator has ordered and offered to pay 
for, and is, now ready and hereby offers to take and pay for 
large numbers of machines and records under and pursuant 
to such contract, but that the defendant has refused and 
now wholly refuses to sell or deliver to your orator machines 








or records so ordered by him under and pursuant to such con-, 


tract, although your orator has in all respects lived up to and 


performed the terms and conditions of the same on his part. . 


XXIT. That a great and large demand for thousands of 
anelr machines and records exists, and your orator desires 
to supply such demand and to obtain from defendant and 


~ to sell and distribute such machines and records, but he 


js prevented from so doing and from carrying on his’ said 
Imsiness as hereinbefore specifically averred by such unjuat 


-~ and arbitrary refusal on the part of defendant to furnish 
“to him said goods, 


XXIIL. That the profits upon the said business to your 
orator are, and have been, very large, and that the damage 
to your orator and to the business which he has built up 
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as aforesaid, and the:loss'whieh had acerned, and will acerue 
to him by reason of such unjust, arbitrary and wrongful 
refusal on the part of the defendant to supply such records, 
is, and will be, wholly irreparable and incapable of ascer- 
tainment, computation or determination, vastly in excess of 
two thousand dollars, to it, being in excess of one lundred 
thousaud dollars, and that your orator cannot be compensated 
-in damages for such-Joss; and, that, if the defendant shall 
continue such unjust’ and arbitrary refusal to deliver goods 
under and pursuant to said contract, your orator will lose 
the whole value and’ benefit of his business, and will in no 
way he able to recompense himself for the loss of the same, 

! XXIV. That such disks or records whieh are required by 
. your orator for, in and about the carrying out of said con- 

tract, and the conduct of ,his said business, are already man- 
. ufactured, and are in the possession of the defendant as 
aforesaid, and are ready to be delivered, That the same 
are satisfactory in kind, quality and condition to your ora- 
tor, who lias ordered and is willing to receive the same and 
pay therefor pursuant to said contract and to tontinue order- 
ing from time to time as such records shall be required by him 
in his said business, and that nothing is required to be done 
by defendant saving only the delivery of the said records 
to your orators, 

XXY, That your orator has demanded from defendant that 
it furnish to him samples of new records recently made for 
Your orator as it has heretofore and always, until recently, 
without question, furnished to him under and pursuant to 
said contract, samples of disks or records produced from mat- 
rices so as aforesaid made for your orator, ‘as the same have 
leew from time to time perfected; but that the defendant 
has wholly failed and refused, and stil] refuses, to furnish 
your orator with such samples, although the defendant has 
required your orator to pay for such iatrices, and for the 
talent so aa aforesaid employed in their production, and has 
rendered and continues to render to your orator bills for the 
same, all of which "have been duly paid by your orator, sav- 
ing only one. bill for musical talent employed during the 
month of April, 1900, amounting to the sum of $807.05, and 
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I which your orator is ready and willing to pay when the 

f defendyfit shall furnish samples or shall withdraw its refusal 


to furnish samples of or records from the same, 

XXYI. ‘That your orator has duly demanded from defend- 
aut a statement of the matrices so made and on hand, and 
likewise of the records, and that the same be held exclu- 
sively to his use and subject to his order, but the defendant - 
las wholly disregarded such request, and has wholly failed 
and refused to furnish stich statement, and in contravention 
of its said agreement and of the rights of your orator ia 
continuing and threatening to continue all of its said unlaw- 
ful acts, and alleging its rights and authority so to do, 

XXVIII, That your orator pursuant to the contract afore- 
said made between him and the defendant, has on different 
oecasions demanded arbitration as to disputes which had arisen 
hetween your orater and defendant regarding the interpreta- 
tion of said agreement of October 10th, 1896, and that de- 
fendant has for months ignored such demands, That finally 
and on the 25th day of May, 1900, your orator duly de- 
manded that arbitration be had upon the following ques- 
tions: 

Whether your orator should be compelled to pay for talent 
employed by defendant in producing matrices for records 
until defendant should furnish your orator samples of ree- 
ends made from sneh matrices, or assure your orator that it 
would be so, and would fill orders for records from the same. 

Whether your orator is entitled to a statement of the mat- 
rices made for him and of the records pressed from each, 

Whether the defendant is under obligation to fill orders 
for records whieh your orator has sent to it, which defend- 
ant has declined to honor, 

Whether defendant is entitled to charge to your orator’s 
aceount forty per cent. in addition to the amount paid by 
jt for talent in making records wherein it has rendered to 
your orator the bills for talent employed. 

Whether defendant is entitled to use the laboratory main- 
tained at your orator’s expense in making any matrices or 
records other than those ordered by your orator, 

Whether defendant is entitled to ‘nse matrices produced 
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we! from talont ordered by your orator and charged to his ac- i { 
aya count, except as and when your orator orders records to be} 
rie de made therefrom. - . » 4 
But that the defendant has failed and refused, and still 
{ , fails and refuses to arbitrate such questions, or any questions, 
| arising under such contract with your orator. 
| L 4 - Wherefore, your orator stands in need of equitable relief, 
Hy \ having no relief save in this JIonorable Court, and prays: 
Hirst:—Vhat your JTonors grant to your orator your writ 
of injunction, special until the hearing, and perpetual there- 
after, enjoining, and restraining the said Berliner Gramo- 
phone Company, the defendant, and all persons claiming two 
act under its authority, from selling, delivering, or parting 
with, any of the gramophones, records, matrices, or goods, 
| Vili made by it in compliance with said contract between the 
| peat parties hereto, and also any other goods wherein your orator 
{ sf tj has on interest to any person other than those designated — {// 
Vag ; hy your orator, save in so far as the defendant is reasonably || i 
inset entitled to soll and deliver the same to its stockholders, as i 
| provided by said contract. if 
| Second:—That your Monors grant imto your orator your | 
{ writ of injunction restraining the said Berliner Gramophone — | 
Company, the defendant, and all persons claiming to aet under i 
i its authority, from using or employing said matrices, so as f 
3 aforesaid manufactured for and at the expense of your ora- { 
i 
I 
ft 
{ 











' tor, in stamping, or producing records other than such as 

| te) shall be suitable for and requisite to supplying your orator 

‘ with such records as he may require and order from time to 
time. 





< Third :—That your Honors grant unto your orator your 

writ of injunction commanding the said Berliner Gramo- +) 

} : : phone Company, the defendant, its officers and agents, to |) 

H » — forthwith deliver to your orator the records sold as aforesaid 

stamped from matrices, manufactured for and at the expenso | | 

of your orator and ordered by him and now ready to be de- 

livered in compliance with the terms of the contract entered 

} into between your orator and the defendant, and according 
| : to their usual conrse of business. 

Tage Fourth:—That the said Berliner Gramophone Company, 
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wrator full compensation for all loss and damage which he has 
sustained by reason of the aforesaid premises, 

Pifth:—That the said Berliner Gramophone Company, the 
defendant, may be decreed.and required to render to your 
orntor an account of matrices and records now in its posses- 
sion or under its control. 

Sixth:—That your orator may have such other and further 
relief in the premises as in nature of the circumstances of 
the caso may require, and which to your Honorable Court 
may seem equitable, 

May it please your IJonors, The premises considered to 
grant unto your orator not only a writ of injunction issuing 
out of and under the seal of this Honorable Court enjoining 
the said defendant as heretofore prayed but also a writ of 
subpena to be directed to the said Berliner Gramophone 
Company, the defendant, therein and thereby commanding 
it at a certain time and under a certain penalty therein 
to be limited, personally to appear before this Ionorable 
Court and then and there, full, true, direct and perfect an- 
swer make but not upon oath, or affirmation, the benefit of 

. which is expressly waived by your orator, to all and singular 
the premises, and further to stand to, perform and abide by 
such other order, direction, and the plea therein as to this 

Honorable Court shall seem meet, and whieh may be made 

against it in the premises and as shall be agreeable to equity 

and good conscience. 
And your orator, will ever pray, 


| aes defendant, may be decreed and required to pay to your 
© 


FRANK SEAMAN, 
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Unrrep States or America, 

| Sournern Disrrior or New Yorx, 
County or New Yor, 

” Crry or New York, 





: On this 20th diy of Tune, one thousand nine hundred, be- 
ie fore me personally appeared Frank Seaman, to me known 


- : : and known to me to be the above plaintiil, who made solemn 
| < * oath that he hath read the foregoing bi!! of complaint sub- 
| oer seribed by him and knows the contents thereof and that the 
| eS “same is trne of his own knowledge, except as to the matters 


therein stated on information and belief, and as to those 
matters he believes it to be true. 

















ae ; ' FRANK SEAMAN. 
ae | : 
| H ' Sworn to and subscribed before me this 20th day of June, 
|| 1900, ics 
| j +a SRY Saw, M, IIrrencoer, 
| (span) oo feces U. 8. Commissioner, Southern 
\* | ; on duty cia District of New York, 
orpee oa 
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} 1900. DetyeruD Desceirtion py Nummer: * f 
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Order 7 f 
No. 6526. 0775 — 14 010612—100 01156 —1v0 R 
May sth. Stock. o1fs9 —100 01163 —100 0116; —100 i 
S14 01165 —t00 o8%y*—100 091067 —100 f 
Records. | 
eee 01062 — 50 923¥— 50 12437— 50 
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1050 f 
Records. EBS ROS G20 ig 
6IT— 25 964— 25 1935 — 25 023 — 25 f 
08t — 25 075 — 25 0201 — 25 0208 — 25 A 
0246 —'25 04227 25 0460 — 25 0489 — 25 ‘ 
O583*— 25 0585 — 25 0651 — 25 -0654%— 25 y 
. 0891 — 25 O10%t — 95 01053 — 25, 01069 — 25 I 
O10S1 — 25 o1087 - 25 01130 — 25 01131 — 25 t 
Order 01134 — 25 O1135 or-&— 25 | 0537 — 25 
No. 672% — Chicago’ 1940 ~ 10 060 — 10 0130 — 10 ofS — 10 i 
May2yth. — Branch, 0191 — 10 0200-—= 10 02139— 10 0226 — 10 | 
1039 0227 — 10 0§61 — 16 0658 — 10 0717. — 10, ; 
Records, 0719 — 10 08937 10 0895 — 10 0913 — 10 
01087 — 10 01024 — 10 o1060 — 10 010617— 10 f 
01065 — 10 o10%0 — 10 01082 — 10 177W— 10 t 
0236 — 10 0536 — 10 0537 — 10 0619 — 10 t 
* 0753 — 10 0754 — 10 09909 — 10 01053 — 10 } 
” 0613 — § 01097 — 7 o1044 — 10 t 
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‘Order ot O51 — 50 0653 — 50 07027— 50 0728 — 50 
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May asth,'' Stock 07§ —100 | 0191 —100 0200 —400 0537 —T00+ t 
2350 0541 —100 0622 100 0526—100 0753 —100 
Records. . 0753 100 0944 —100" O1131 —100 01136 —100 
. 01138 100 9912,—200 * 1 ; 
as 
Order 0972 — 50 7W— $0 964 — $0 1882Z— so 
| No. 6730 Stock, 1894 — 50 3415Z— 50 8009Z— 50° So10 — 50 
May 28th, 1884Z— 50 0726 —100 01079 —I00 ‘01062 —100 , 
110 01083 —109 ' 01095 —109 3438 —100 «8003 —100 
Records, sosters waits ' 
Total on order, 19,906, 
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EXIIBIT C. 


In tue Orecorr Courr or rm Unrren Srarns. ror Tie: 
Wresrern Disrrior or Virarnta. 
i ' ¥ 


Frank Seaman, Plaintiff, 





| 

| i varente.: } In Equity. 
| Berliner Gramophone Company, | 
Defendant. J 


Upon motion of the plaintiff, Frank Seaman, by Waldo 

-G, Morse and Geo, E, Sipe,*his counsel, and upon the read- 

ing of the plaintift’s bill, this day filed in this cause, prop- 

‘o erly verified, und the affidavits of Frank Seaman, !ranees 
Crouch, John I. Judge, and Geo. I. Burt, filed therewith, 

ate verified on the 22nd of June, 1900, this Court doth order 
that an injunction be and the same is hereby awarded to re- 

. strain the defendant, the Berliner Gramwphone Company, 
| H its servants, employes, and agents, until the further order 
i Inst of this court, from selling, delivering, or otherwise dispos- 
| ing of, and likewise from permitting or allowing any such 
} ) Me selling, delivering, or disposing of, within the United States 
of America, any of the Gramophones, records, matrices or 

ie ‘ goods manufactured by or for the said defendant company 
| and referred to in a certain contract made by it with the 

| _. plaintiff and dated the 10th day ‘of November, 1896, and 
i exemplified’ with the plaintiff's bill, and, also, from like- 
wise disposing of or allowing the disposition of, any other 
goods wherein the plaintiff has any interest, to any other | 
person or persons than the said plaintiff or those designated } 
by him, save in so far as the defendant is entitled reason- | 
ably to sell, deliver, or dispose of tho same, to its officers, 
directors, and stockholders, not for sale, gain, or profit, and | 
except in the District of Columbia for use therein as pro- | 
vided by said contract, and except, also, any deliverics they | 
may now be entitled to make under certain contracts with 
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‘Tate, Jones & Nellis, mentioned in the Dill, should any 
such right of delivery exist. : 
on 


But afd injunction shall not take effect until the plaintiff, 


“or some one for him, shall execute and file in this cause a 


bond, with sceurity to be approved by this court, in the 
penalty of five thousand dollars, conditioned to satisfyPand 
discharge any costs and damages that may be inewrred by 
the defendant by reason of the suing out of said injunction 
in ease the same shall be dissolved. 

; JONN PAUL 


[sea] District Judge. 


June 25th, 1900. 
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, EXHIBIT D. 


In rar Cmovrr Courr or rie Unrrep Srates IN AND FoR 
tne Western Disrrior or Virainta. 
Frank Seaman, Plaintiff, 7) 
| 
against | 
Berliner Gramophone Company, 1 
Defendant. ‘ ) 


In Equity. 


ANSWER OF THE BERLINER GRAMOPHONE COMPANY. 


To the Judges of the Circuit Court of the United States for the 
Western District of Virginia: 7 





The Berliner Gramophone Company, the defendaat above 
named, saving and reserving to itself all and all shanner of | 
exceptions to the manifold errors contained in the bill for } 
answer thereto, or to such parts thereof as it is advised, it j 
is material and necessary for it to answer, sa: 

1. The defendant admits to be true the t second, third, | 
fourth, fifth and sixth paragraphs of said bill. i 

2. The defendant admits the averments of paragraph 7 
of the bill with the qualification that the plaintiff ceased 
to carry out the terms and provisions of his agreement with | 
defendant on or before October 2nd, 1899. ‘ 

3. The defendant admits the averments of paragraph 8 | 
of the bill except the averment that plaintiff spent great 
sums. of money in advertising; defendant is informed and } 
therefore avers that most if not all of the money spent in. | 
advertising the Berliner Gramophone, was spent by the Na- || 
tional Gramophone Company and not by Frank Seaman per- | 
sonally. } 

4. The defendant does not deny the averments contained 
yin paragraph 9. 

5, The defendant does not deny that the description of 
the Gramophone and records contained in parugraph 10 of 











* the Bill is in the main correct. 
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6. The defeydant admits the averments contained in’ par- 
agraph 11. / 

7. That it is admitted as averred in paragraph 12 of the 
Bill that the sums paid by plaintiff for the employment of 


musicians and others, and for the manufacture of matrices, , 


were expended and employed by deftndant for plants: for 





for sale aed ove with 
i ramophones as plaintiff aie sell, and that such 
Gramophones without said records are wholly inoperative- 
and of no value, Defendant however avers. that plaintiff 
had no right under the contract to demand from the defend- 
ant the delivery uf records to be’ used upon other talking 
machines than the Gramophone, 

8, The defendant admits the averments contained in par- 
agraph 13 of the Bill. 

9, The defendant denies that plaintiff has in all respects 
well and truly and according to the letter and spirit of the 
contract performed the same on his part, and avers that 
tho defendant has well and truly and according to the letter 
and spirit of said contract performed the same on its part. 

10, In October, 1896, plaintiff organized under the laws 
of New York, a Corporation known as the “National Gram- 
phone Company,” the purpose of which was to make over 
the contract between the Berliner Gramophone Company 
and plaintiff. ‘The said Company was organized without the 
approval of the Berliner Gramophone Company, and was 
never recognized in any way by the Berliner Gramophone 
Company as having any rights ‘wnder the contract between 
it and plaintiff. om the organization of said Company 
aintiff bought Gramopliones, Jramophone supplies, and 
ds form the Berliner Gramophone Company and turned 
them over to the National Gramophone Company, and said 
Company sold the same to the trade. In Mareh 1899 the 
tional Gramophone Corporation” was organized under 











ne 









tal, the objeet and purpose of which was to manufacture 
deal in talking machines “particularly the instrument 
commonly known as and called Gramophone.” The Certifi- 
*« of incorporation of the National Gramophone Company 





laws of New York by the plaintiff, who supplied all the _ 
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is hereto annexed marked Exhibit A. On June 12th, 1899, | 
cul the National Gramophone Company was dissolved, nnd sub- | 
& sequently all of its assets were assigned und ccanstorced to | 
the National Gramophone Corporation. ‘le certitieates otf 
‘dissolution of the National Gramophone Company and of i 
the organization of thé National Gramophone Oe a 
are hereto annoxed marked Exhibits 13 and C. ‘Lhe said } 
National Gramophone Corporation was never reeoguized by | 
the Berliner Gramophone Company as having any right un- i 
der the contract between the Berliner Gramophone Com- {| 
pany and plaintiff, Nevertheless, plaintiff in violation of | 
his contract and without the permission of and against the |) 
will of the Berliner Gramophone Company, did, until re- | 
“cently, turn over to the said National Gramophone Corpo- {7 
ration all or nearly all of the goods which he purchased from ii 
the Berliner Gramophone Company under the contract of }) 
October 10, 1896. Since October 2, 1899, plaintiff has not |) . 
fs ordered from the Berliner Gramophone Company any gram- 
ophones, but has ordered large quantities of records nor 
has the Berliner Gramophone Company soli or delivered to 
the National Gramophone Corporation or to any other per- 
yon or corporation, any gramophones, except such as were 
mr ordered by the said plaintiff on or prior to October 2, 189%, 
te Since October 2nd, 1899, the said plaintiff has persistently 
; demanded that the Berliner Gramophone Company shall sell ; 
and deliver to him under the Contract of October 10th, | 
1896 (it to purchase the same for that purpose) a certain |; 
talking machine manufactured by the Universal ‘Talking Ma. ; 
chine Company, which machine is an infringement of the |! 
Gramophone, and against which Company suit hy the de- + 
fondant herein is now pending for said infringement. The | 
} purpose ,of plaintiff in making this demand was to sell : / 
| through.the medium of the National Gramophone Corpora- + 
tion infringing machines manufactured hy the Universal 
Talking Machine Company. Tho certificate of organization 
of the Universal Talking Machine Company is hereto an- 
nexed marked exhibit .D.° The plaintiff is a director of he 
Nutional: Gramophone Corporation, has been its Treasi 
and has owned, if .hesdoes not own at present, a large if 
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{ 
‘and policy eye said Company. Defendant avers that 
| plaintitt has“fraudwently and maliciously conspired with 
' said Company, wd used said’ Company to enuble him to 
evade the provistons of the contract of October 10th, 1896, 
relating to the purchase by him of Gramophones, while at 


the same time he sought to avail himself of the privilege . 
+. of buying records from the Berliner Gramophone Company. 


11. The defendant denies all of the averments contained 
in paragraph 15 of the Jill. 

12, The defendant does not deny the number of records: 
and the prices therefor averred in paragraph 16 of the Bill 
to have been delivered to plaintiff during the years of 1897, 
1898, 189) and 1900. Defendant, however, avers that it 
has never declined or refused to furnish records to plaintiff, 
Unt that the Inter orders for records were held unfilled until 
plaintiff should furnish to defendant a proper explanation 
of why he no longer ordered Gramophones and why through 
his connection with the National Gramophone Corporation 
and the Universal Talking Machine Company he had ceased 
to promote the Gramophone business, thereby violating his 
aerecment of October 10th, 1896, 

13. Tt is trne as averred in paragraph 17 of the bill that 
the defendant has in his possession, great numbers of mat- 
rieos, but the title to such matrices is in the defendant and 
not in the plaintiff. Tt is also trne that defendant has in 
its possession varions and numerons records, stamps, and 
«neh matrices, which it has always been ready, and willing 
to deliver to the plaintiff, upon assurances from him that 
he would no longer continue to violate his agreement of 
Octoher 10th, 1896, Defendant is advised and therefore 
avers that owing to the many and manifest breaches of the 
Contract of Octoher 10th, 1896, by the plaintiff it has at 
the present time the right to sell ench records to anv other 
person to whom it may desire; but up to the present time 
* defendant avers that it has not-sold any of sneh reeords nor 
has it threatened to sell the same. 

14, Tt is true as eet forth in nararranh 18 of the Bill 
that plaintiff ordered from defendant large numbers of rec- 





not controlling interest in its stock, and directs the business : 
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| ords subsequent to the 18th day of April and during the 
month of May, 1900, but defendant has deferred filling such | 

orders for the reasons herein before stated. Defendant hus t 

not sent any bills to the plaintiff for talent or matrices since | 

| ? May Ist, 1900, It is true that since the first of May de- 
| ».  fendant has used matrices made prior to the first of May, 
| but is advised and therefore avers that it has a right so to do. 
15. The defendant does not deny as averred in paragraph 

19 the numbor and value of the records ordered by plaintiff, 

but it does deny that it has ever refused to supply said 

orders, t 

16, The defendant denies, as averred in paragraph 20 of | 

Bill, that it has refused to fill the orders of plaintiff therein i 

referred to, but has delayed filling the same for the reasons | 

hereinbefore stated, Defendant further, avers that practi- 

| cally the only enstomer which the plaintifl las had, is the 
ional Gramophone Company, and its snece bj 
q tional Gramophone Corporation, All of the orders referred 

= to in paragraphs 18 and 19, with one exception, contained 

a direction that the records should be delivered to the Na- 

| tional Gramophone Corporation. During all this time the 

i National Gramophone Corporation, whose business and pol- 

e | icy -the plaintiff directed, was engaged in the sale of a talk- 
ing machine known as the Zonophone, which was an in- 
. fringing machine on the Gramophone and to prevent which — | 
infringement the Berliner Gramophone Company had filed 

hills in Equity against the National Gramophone Corpora- | 

tion on May 26th, 1900. Defendant further avers that on { 

} 

{ 





wr, the Na- 








May 18th, 1900, the National Gramophone Corporation an- 
nouneed that the Gramophone had been withdrawn from 
ng vale and that thereafer the Zonophone alone would be sold 
| by them as appeared by advertisements of National Gramo- 

4 » phone Corporation annexed hereto and marked Exhibits Bo) 

and J. A large number if not all of the announcements — — 
7) | and advertisements of the National Gramophone Company 
a ond the National Gramophone Corporation and Universal 

Talking Machine, including the announcement that the ‘ 
Gramophone had been withdrawn from sale, and ‘that the 





: Zonophone was to be sold sn its place, were personally in- i 
u | | 
we , 
~~ 4 Ags i 
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serted by the plaintiff in various periodicals, On informa- 
) tion and belief defendant avers that plaintiff personally 
handed copy for such advertisements to the advertising man-" 
{ager of McClure’s Magazine, The Chaulauquan, Review of 
Neviews and Life, and Montreal Star. Copies of letters ad- 
dressed by the plaintiff to the Montreal Sar are hereto an~ 
nexed, marked Exhibits F and G, 

17. The defendant denies all of the averments contained 
{in paragraph 21 of the Bill. 
| 18, The defendant admits as averred in paragraph 22 of 
the bill that a great and large demand for thousands of such 
machines and records exists, but it is without knowledge as 
+ to plaintitf’s desire to supply such demands. Defendant de- 
ng averments of said paragraph, 

19. The defgndant denies as averred in paragraph 23 of 
the bill that plaintiff's loss if he has sustained any, has 
heen caused by any unjust and arbitrary refusal by defend- 
ant to deliver goods under and pursuant to the contract of 
| October 19th, 1896. Defendant is advised and therefore 
avers that if the plaintiff hgs any cause of action against the 
defendant he lus an adequate remedy at law and that a 
court of Equity has no jurisdiction, 





20, The defendant does not deny the averments contained . 


avers that under the cireumstances hereinbefore fully set 
forth it was entitled in law to delay the delivery of records 
ordered by the plaintiff sinee April 19th, 1900. 

21. The defendant admits as averred in paragraph 25 of 
the Till that plaintiff has demanded from defendant to fur- 
nish to him samples of new records, but defendant denies 
that it has refused to furnish such samples. Defendant is 
advised and therefore avers that under the circumstances 
hereinbefore fully set forth it was not required in law to 
furnish such samples. : ; 

22. The defendant admits as averred in paragraph 26 of 
the Dill that plaintiff has demanded from it a statement of 
the matrices made and on hand, and likewise of the records, 
but denies that it has refused to furnish such statement. De- 
fondant is advised and therefore avers that for the reasons 


| 

| in paragraph 24 of the Bill, but is advised and therefore 
| ! 

| 
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hereinbefore fully set forth it was not in law obliged to 
furnish such statements. 

23, The defendant denies that plaintiff was entitled un- 
der the cireunstances hereinbefore and hereinafter fully set 
forth to demand arbitration as to any matters of dispute as 
to the construction of the contract of October, 1896. 

24. And the defendant further answering says that under 
the contract of October 10th, 1896, plaintiff covenauted to 
order and purchase from defendant gramophones and gram- 
ophone goods to the minimum amount of ‘len thousand dol- 
lars at manufacturing cost during each and every calendar 
month, Plaintiff also covenanted to “use his best efforts to 
promote the gramophone business in the United States,” and 
to “advertise gramophones und gramophone ,goods  promi- 
nently and freely as ‘Berliner’ Gramophones and ‘Berliner’ 
Gramophone goods.” Plaintiff also covenanted not to “man- 
ufacture, buy, sell or use gramophones or gramophone goods, 
or any parts thereof, or other talking machine or parts 
thereof, except such as he buys from the licensor.” Plain- 
tiff also covenanted not to “make use of any other name 
than that of Emil Berliner in connection with gramophones 
and gramophone goods,” and not to “detach or deface any 
patent marks or other marks or labels placed.by the licensor 
upon its gramopliones, gramophone goods and publications,” 
and not to “add to them other marks or labels without the 
consent in writing of the licensor.” Plaintiff also cove- 
nanted to exhibit at all times his books of account to de- 
fendant when requested, 

Defendant charges that plaintiff has broken the above 
covenants as follows: 

(a.) Ife has not from October 2, 1899, to the date of the 
filing of this bill ordered gramophones and gramophone goods 
to the minimmmn value of ‘Ten thousand dollars at mannfactur- 
ing cost during ench and every calendar month. Py 

(b.) Plaintiff has not nséd his best efforts to promote the 
gramophone business, but on the éontrary has constantly en- 
deavored to injure said business by combining with the Na~ 
tional Gramophone Corporation and the Universal Talking 
Machine Company, in placing upon the market and promot- 
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ing the sale of the Zonophone, a machine which infringes 
ae Gramophone, 


Instead of promoting the gramophone * 


business he has done all in his power to promote the sale 
of a machine made and sold by a rival company. 

(¢.) Plaintiff has not advertised gramophone goods promi- 
nently and freely as “ ‘Berliner’ gramophones and ‘Berliner’ 
gramophone goods.” On the contrary, he has systematically 
suppressed the name “Berliner” in his advertisements, and 
in those of the National Gramophone Corporation which he 
controls, and in said advertisernents he has also in many 
cases substituted the word “Zonophone” or the avord “voea- 
phone” for the word “Gramophone.” 


(d.) Plaintiff secretly and without the knowledge of the 


defendant, early in the year 1898 manufactured gramophone 


records, Defendant had no information of this breach of 


contract on the part of the plaintiff until shortly before the 
filing of the Dill in this action. 

(e.) Plaintiff has caused marks ‘and labels placed by de- 
fendant upon its gramophone goods to be detached and de- 
faced. In the spring of 1898, plaintiff instructed C. G. Child 
at that time an employee of the National Gramophone Cor- 
poration that he should not be too particular about the patent 
stamp bearing the name of E. Berliner Gramophone, with 
dates of paterit, stating that he, plaintiff, did not care how 
ronch that was blurred or obliterated. n 

(/.) On December Sth, defendant formally demanded that 
the plaintiff exhibit his books of account in order to enable 
defendant to determine whether the plaintiff had complied 
with the contract of October 10th, 1896, relating to adver- 
tising. Plaintiff, however, refused to comply with defend- 
ant’s request, and has never at any time exhibited to defend- 
ant the proper books of account which would enable the 
defendant to ascertain the information upon which the ques- 
tion in dispute had arisen. 

(g.) Plaintiff through his control of the National Granwo- 
phone Corporation permitted a consent decree to be entered 
against it in a suit in equity instituted by the American 
Gramophone Company against Frank Seaman and the Na- 
tional Gramophone Corporation, which suit was brought to 
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restrain the sale of gramophones and alleged the infringe- 
ment of the graphophone, ‘The consent decree was entered 
“on May 5th, 1900. On May 10th, 12th, 18th, and June 
27th, 1900, the notices or circulars marked “Exhibits IL, T, 
“J, and K” were all sent out from the National Gramopliwne 
Corporation’s office, 

25, Defendant further states that sinco April 1900 when 
the defendant eame to a full knowledge of the acts and 
purposes of the plaintiff, it constantly appealed to him to 
explain his conduct and to comply with the terms of his 
contract. Full opportimity was given him to do so, and 
it was not until after the présent bill was filed that defend- 
ant on July 24, 1900, canceled the contract, and on July 
26, 1900, notitied the plaintiff thereof. The resolution of 
the Berliner Gramophone Company canceling the contract 
and the notice to plaintiff thereof and affidavit of serviee 
are hereto annexed marked Exhibits L, M, and N 

26, Defendant is advised and therefore avers that owing 


v,to the bad faith which the plaintiff has displayed toward the 


defendant and his numerous breaches of the contract of Oc- 
tober 10, 1896, plaintiff has no standing in a court of equity 
to demand the relief prayed for in his bill. 

Wherefore defendant having fanswtred prays that anid Dill 
be dismissed with baee 


Solicitors for defendant, 
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EXMUIBIT E, 


In ne Orrourr Covrr ov tre Unrrep Srares ror THX 
Wesrzrn Disrercr or -Virainta, 


Frank Seaman, Complainant, 
| 


we < In Equity, 


- The Berliner Gramophone Com- 





Berliner 


pany, Defendant. 


On this the 24th day of September, 1900, came Frank 


Seaman, the plaintiff in the above entitled cause, by counsel, 


and moved the Court for a rule against the defendant, the 





tmophone Company, to show cause why the in- 


junction awarded herein on the 25th day of June, 1100, 
should not be enlarged, submitting therewith the three several 
aflidavits of the plaintiff, heretofore filed herein, with the ex- 


hibits accompanying said affidavits, 


Upon consideration whereof, and of the record of the 
cause, it is ordered, adjndged and decreed, that a rule do 
issue against the said, The Berliner Gramophone Company, 
returnable before the Judge of this Court at the Court Ilouse 
in Harrisonburg, Virginia, on Saturday, the 29th day of 
September, 1900, at 10:00 A, M:, requiring the said defend- 
ant to show eanse, if any it has and can show, why the 
injunction awarded herein on the 25th of Tune, 1900, should 
not be enlarged so as to enjoin and restrain the said defend- 
ant, its officers, agents, servants and employees, from giving 
away, or advertising, or offering to give away to any person, 
or persons, partnerships, ar corporations, in the United States, 
except the District of Columbia, any of the goods, or arti- 
cles, or any parts thereof, contracted to the plaintiff, in the 
contract of October 10th, 1896, other than as is provided 
for in said contract, and especially enjoining and restraining 
said defendant company, its officers, agents, servants and 
employees from giving away or advertising or offering to give 
away any suely goods, or any parts thereof, so contracted to 
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the plaintiff, as aforesaid, to any person, or persons, partner- 
ships or corporations, who have purchased gramophone: 
gramophone goods, from, or through the plaintiff, sin 
10th of October, 1896, ,and further to enjoin the said, ‘The 
Berliner Gramophone Company, its officers, agents, servants 
and employees, from giving away, or advertising, or offering 
to give away, or from selling, trading, bartering, or in any 
way disposing of any of the goods or articles, or parts thereof, 
contracted to the plaintiff, under the contract of October 10th, 
1806, to any person, persons, partnerships, or corporations, 
in the District of Columbia, for sale within the District of 
Columbia, for shipment elsewhere in the United States, to be 
sold or given away, except as is provided for under the con- 
tract of October 10th, 1896, and has heretofore been disposed 
of in the snid District of Columbia, in the usual course of 
business of the said defendant Company, as carried on and 
conducted in said District of Columbia, prior to the 25th day 
of June, 1900, 

And it is further ordered that a copy of this order shall 
he served upon the defendant, and upon such of its officers, 
agents, servants and employees, as may be desired by the 
plaintiff to have notice hereof, 





JOUN PAUL, 
District Judge 


Serresmer 24, 1900, 


A Copy. 
Teste: 


A. K. Penrarre, 
[svar] Clerk. 
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- FEXILIBIT F, 
Iy rue Crroorr Courr or tint Unrrep Sraves ror ‘rie 
Western Disrricr or Virainta, 


Frank Seaman, Plaintiff, ) 
ve In Equity, 


Berliner Gramophone Co., | 
Defendant, 


ANSWER TO RULY TO SHOW CAUSE WHY INJUNCTION AWARDED 
on June 25, 1900, siouLD Nor BE ENLARGED, 


The defendant (Berliner Gramophone Company) answer- 
ing: said rule saith:— 

1, Since the injunetion in this ease was granted on June 
25, 1900, the Berliner Gramophone Company sold and de- 
livered to John J, Ellis & Company, District of Columbia, 
sixteen gramophone machines and eight hundred and tw 
six records, and gramophone goods to the anount of $44 
aggregating about Four hundred dollars. With the ex 
tion of these sales to Jolin I, Ellis & Company no other sales 
of gramophones or gramophone goods or records have been 
made in the District of Columbia, 

In the third paragraph of the contract of October 10, 
1804, it is provided as follows:— 








“Phe lieonsor hereby grants to the licensee the ex- 
elusive license to lny, sell and deal in throughout the 
United States of America (except in the Distriet of Col- 
umbia) gramophones and gramophone goods embod) 
the said inventions and all improvements therein et 








Defendant is advised and therefore avers that in the al 
quoted clause of the contract of October 10, 1896, the 1h 
liner Gramophone Company had a right to sell in:the Dis- 
trict of Columbia the quantity of gramophones and gramo- 
phone goods and,records whieh it did sell as aforesaid and 
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that there is nothing in the injunction order which prevented 
them from selling the aforesaid quantity of gramophones 
and gramophone goods, 

Defendant further avers that on September 11, 1900, on 
the day following the argument of the motion to dissolve 
the preliminary injunction in this case granted, the Board 


of Directors of the Berliner Gramophone Company had their * 


regular monthly meeting and adopted a resolution to the 
effect that all the employees of the Berliner Gramophone 
Company should be discharged except such as were necessary 
to protect the gramophones and gramophone goods stored in 
the company’s factory. 

In pursuarice of said resolution all of the employees were 
dismissed except one clerk and a watchman and one salesman 
that the Company desired to send to Washington to try and 
induce John I, Ellis & Company to use some efforts to sell 
more goods in the District of Columbia for use therein than 
had previously heen sold. 

With the exception of the goods sold and delivere in the 
District of Columbia, as aforesaid, and four or five gramo- 
phone machines and a few rior sold and delivered to in- 
dividual officers and stockholders of the Berliner Gramo- 
phone Company for their own personal use no gramophones 
or gramophone goods which were in the said factory or de- 
livered to them afterwards have ever been sold, given awav 
or disposed of in any way to any person whatever. 

All of the gramophones and gramophone goods owned hy 
the Berliner Gramophone Company at the time of the issuing 
of the injunction in this ease or received thereafter were 
stored in the said factory which is situate at the north west 
corner of Tenth and Lombard streets in the City of Philadel- 
Thay and all said goods are there at present. 

. Defendant further says that it has not directly or in- 
ome given away, agreed or promised to give away’or an- 
thorized any person, firm or corporation whatever to give 
away or promised or agreed to give away any gramophones 
or gramophone goods, which the said Berliner Gramophone 
Company contracted to use and deliver to Frank Seaman. 

Neither lias the said Berliner Gramophone Company ad- 
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vertised nor authorized any person, firm or corporation what- 
eyer to advertise that it will give away gramophones or 
* gramophone goods of any kind or description whatever. 

If any person, firm or corporation is advertising to give ) 
away or to sell gramophones or gramophone goods or records | 
to the public generally or to persons, firms or corporations 
to whom the said Frank Seaman has sold gramophones and 
gramophone goods such advertisement is without any license 
or authority whatever from the Berliner Gramophone Com- 
pany, its Directors or officers. - 

Deponent further says that it has been the intention of the 
Berliner Gramophone Company, its Directors and officers 
fairly, fully and implicitly to obey the preliminary injunction j 
issued by this Tfonorable Court on June 25, 1900. Uy, 

3. Defendant is advised and therefore avers that the Court 
is without jurisdiction to enlarge the injunction heretofore 
zranted on affidavits or matters occurring since the filing of 
the bill in this case, 
| Bertrner Gramornone Company, 


By 





President, \ 
Attest - . | 





} , Secretary, 
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EXHIBIT G. . 


In iz Crrourr Court or .tae Unrren Srares ror tue 
Wesrern Disrrior or Virornra. 


Frank Seaman, Complainant, | 


vs. i 
In Equity. 


and the United States Gramo- 


\ 
Berliner Grambphone Gran | 
phone Company, Defendants, 


To ti Honorance tre Jupers or tu Orrourr Courr or tue 
Unrrep Srares vor tue Wrsrern Disrricr or Vircinta:  * 


Frank Seaman, a citizen of New York, residing in the 
City of Yonkers in said State, brings this his bill against 
the Berliner Gramophone Company, a corporation organ- 


ized wider and by virtue of the laws of the State of Vir-- 


ginia, and having, its principal place of business in the City 
of Roanoke, in the State of Virginia, and the United States 
Gramophone Company, 2 corporation organized under and 
by virtue of the laws of the: State of West Virginia, and 
thereupon your orator complains and say 

1. That the defendant, the Berliner Gramophone Com- 
pany, is a corporation chartered and organized under and 
by virtue of tho laws of the State of Virginia, and having 
its principal offee and place for the transaction of business 
in the City of Roanoke, in said State. 

Lf. That the’ United States Gramophone Company, iss 
corporation chartered and organized under and hy virtue 






“of the laws of the State of West Virginia; 


TIL That heretofore and on of about the 2nd day of 


September, 1895, the defendant,“The United States Gram- ~ 


ophone Company, having duly entered into a certain con- 
tract or agreement, under its corporate seal, and duly au- 
thorized by its board of directors, wherein and whereby it 
agreed with one William C, Jones, of the City of New York, 
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State of New York, that in consideration of the covenants 
and conditions therein contained it would transfer unto said 
Joys, or to a corporation to be formed by him, all its right, 
title und interest in and to certain Letters Patent of the 
United States of Aimerica upon certain inventions and dis- 
ecoveries nade by one Emil Berliner and then the property 
of said Company, ‘ 

AV, That thereafter, and on or. about the 2nd of Septem- 
ber, 1895, said mil Berliner entered into a certain con- 
tract or agreement with said Wm, C. Jones, dated on that 
day, wherein and whereby he ratified said agreement afore- 
said, and convenanted to co-operate in the carrying out of 
the same. 

V. That thereafter and on or about the 4th day of Oc- 
tober, 1805, a second and supplementary agreement was en- 
tered into by and between the United States Gramophone 
Company and said Win, C. Jones more particularly deserib- 
ing the patents specified in said aforesaid agreement, and 
the terms and conditions to be performed by the party of 
the second part and the corporation to be formed by him, 

VI. That thereafter, the defendant, the Berliner Gramo- 
phone Company, was incorporated under the laws of the 
State of Virginia, and said contracts and agreements were 
duly assigned and transferred to it, and it aequired the 
rights of said Jones thereunder, and entered upon the exe- 
ention and performance of said. contracts pursuant to the 
terms of the same, 

VIL, That thereafter, and on or about the 10th of Oc- 
tober, 1896, your orator and the defendant, the Berliner 
Gramophone Company herein duly made and entered into 
a certain contract and agreement, dated on that day, a eopy 
whereof, as well as of said agreements between the defend- 
ant, the United States Gramophone Company, and said 
Jones, are hereunto annexed marked “Exhibit A.,” and made 
a part hereof, the original of said agreement of date Oc- 
tober 10th, 1896, with copies of such other agreements he- 
ing in the possession of your orator and ready to he pro- 
«duced to the’ Court. 

VIII. That said agreement was duly sealed by the parties 
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thereto by their respective seals and was likewise signed in 
the name of said detendant by Thomas 8. Parvin, its Presi- 
dent, pursuant to a vote of its board of directors duly au- 
thorizing him so to do, and by your orator individually. 

LX. That said agreement of date October 10th, 1896, 
provided, among other things, that the suid defendant, the 
Berliner Gramophone Company, should manufacture solely 
for, and sell* exelusively to, your orator, the gramophones 
and gramophone goods so as aforesaid controlled by it, and 
for the manufacture and sale whereof it held the exclusive 
license under the patents and .contracts hereinbefore set 
forth, and that your orator should purchase large quantities 
thereof, and should sell and distribute the same, all as in 
and by said contract is fully and at length set forth, 

X. That under and by virtue of the patents of the United 
States of America, as aforesaid, the defendant, and the said 
Berliner Gramophone Company, possessed the sole and ex- 
clusive right to manufacture, vend and use in the United 
States of America, as specified, the gramophones and graino- 


_Phone goods aforesaid, which said right is in and by said 
_ agreement acknowledged and conceded by your orator, and 


it is now and for many years to come will be the sole and 
exelusive property of said defendant and as provided for 
by said agreement that of your orator and of the various 
heirs, exeentors and administrators, snecessors and assigns 
of the parties, as in and by said contract and by law is pro- 
vided, the same being of great yalue, 

XT. That upon and after the exeention and delivery of 
said agreement your orator entered actively upon the busi- 
ness therein described, and agreed to be conducted, and at 
once engaged in enrrying out the terms and provisions of the 
said agreement on his part specified to be performed, and 
purchased and paid for large amounts of goods manufactured 
by the said Berliner Gramophone Company, defendant, wn- 
der said patents and delivered to it by your orator pur- 
suant to the terms of said agreement. 

XTT, That in so doing your orator spent and cansed to be 
spent great anms of money in advertising and introducing 
such goods and building up a market for the same, and pur- 
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chased from the suid Berliner Gramophone Company, de- 
De goods of great value which lave been fully paid 
‘or by him, as follows:— 


During the ‘year 18097 ....cesescecseeceees $88,011 14 
During the year 1898 .. vee 238,84) 58 
During the year 1899 .. wea 188,066 50 
During the months of January, February, March, 

April ad May, 1900 ...cceeceeeeee veces O4,457 93 








XU 





That your orator has in all respects well and truly 





and according to the letter and spirit of said contract per-. 


formed the same on his part, but that the Berliner Gram- 
ophone Company, the defendant, has failed and refused, and 
still refuses, to perform the same on its part. 

XLV, That in and during the year 1897 your orator pur- 
chused from said defendant, the Berliner Gramophone Com- 
pany, two hundred forty-eight’ thousand six hundred and 
tifty-two records, wherefor he paid to said defendant, the 
Berliner Gramophone Company, the sum of $41,266.76, 
That during the year 1896 your orator purelased seven 
liumdred thirteen thousand seven hundred and _ fifty-three 
records, wherefor he paid to the said defendant, the 
Herliner Gramophone Company, the sum of $110,633.01, 
and that during the year 1899. your orator purchased from 
sid defendant five hundred sixty-nine thousand and one 
Inindred and fifty-four records, wherefor he paid to tho 
defendant, the sum of $91,174.87, and that during the 
months of January, February, March, April and May, 1900, 
your orator purehased from the defendant, two hundred 
fifty-five thousand seven lndred eighty-four records, where- 
for he paid the sum of $40,332.87, 

XY. That the defendant, the Berliner Gramophone Com- 
pany, has: wholly failed and refused, and still neglects awd 
refuses, to deliver to yonr orator the gramophones and gram- 
ophone goods required by him in the performance of said 
contract. . 

XVI. That on the 25th day of June 1900, your orator 
filed his bill in this‘honorable court against the said de- 
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fendant, the Berliner Gramophone Company, wherein and 
whereby your orator prayed relief from this honorable court 
by order of injunction restraining the defendant, the Ber- 
liner Gramophone Company, from selling and delivering 
such goods so as aforesaid agreed to be supplied to your orator 
to any other person or persons, and that such action ix still 
pending in this court. 

XVI, That intending to injure and damage your orator 
the United States Gramophone Company and the Berliner 
Gramophone Company, defendants herein, have conspired 
and econfederated together, and with sundry other persons,, 
and for the purpose of injuring and defrauding your orator, 
and of refusing and of causing to be refused to him the 
delivery of such goods so as aforesaid required, and like- 
wise of forfeiting the contract aforesaid between the de- 
fendant, the Berliner Gramophone Company, and your or- 
ator; and also and likewise for the purpose of forfeiting 
said contract so as aforesaid existing between the defendant 
herein, and for such purpose, and in pursuance of sneli con- 
spiracy, the defendant, the Berliner Gramophone Company, 
las, since the date of the bringing of said action so as afore- 
said heretofore begun, served or cansed to be served, notice 
of the cancellation of said contract upon your orator, whieh 
notice of cancellation however, is entirely insnficient both 
in law and equity, and it is not in conformance to or in com- 
pliance with the terms of said contract, That also, and like- 
wise, in pursnance of said conspiracy and agreement, the 
defendant, the United States Gramophone Company, has 
served or caused to be served, npon the defendant, the Ber- 
liner Gramophone Company, a notice of the cancellation of 
its said contract, which notice, however, is collusive and 
frandulent, and intended to operate to the prejudice of your 
orator in his rights aforesaid, and was not properly given, 
nor is the same justified by the terms of said contract. 

XVITT. That pursuant to said conspiracy the said defend- 
ants and TRerliner Gramophone Company, herein have in- 
corporated or caused to be incorporated a company under and 
by virtue of the laws of the State of New Jersey, for the 
purpose of consolidating the interests of said companies and 
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of defranding your orator, and are about to assign and trans- 
for"to said company and to various and divers other persons, 

tlt severally and jointly, the patents, rights, and interests 
of the defendant herein and the Berliner Gramophone Com- 
pany for the purpose of defrauding your orator throug! 
the placing of said patents rights and inventions in the hands 
of innocent third persons without notice who could owe no 
duty to your orator, and from whom your orator will be un- 
able to secure any redress, - 

XIX. That other and outside of said patents as afore 
said, neither of the defendants herein has any substantial 
or tangible assets or property, and a judgment against either 
of said defendant companies, should they have transferred 
said patents and rights would be of no avail. 

XX. That your orator has no adequate remedy at law for 
the redress of such wrongs, and unless he receives the pro- 
tection of this court he will be wholly without remedy and 
redress. : 

XXI. That the defendants and each of them are threat- 
ening to cancel said contract with the plaintiff and cause 
the same to be canceled, and likewise to eancel said con- 
tract between themselves and eanse the same to be canceled, 
to the irreparable damage and injury of your complainant 
and the destruction of lis said business, That the profits 
upon the said business to your7orator are and have been 
very large, and that the damage to your orator and to the 
business which he i$ building up under said contract, and the 
loss whieh will aeerne to him by reason of said cancellation 
in ease the same should be effeeted are and will he wholly 
irreparable and incapable of ascertainment, computation or 
determination, vastly in excess of two thousand dollars, te 
wit, being in excess of one hundred thousand dollars, and 
that your orator cannot be compensated in damages for such 
Joss; and that in ease said contract should be so canceled 
and forfeited your orator would lose the whole value and 
benefit of his business, and will be in no way able to recom- 
pense himself for the loss of the same. 

XXTT. That your orator, pursuant to the contract afore- 
said, made* between him and the defendant, the Berliner 
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Gramophone Company, has on different oceasions demanded 
arbitration as to all questions of dispute which have arisen 
between your orator and the said defendant company’ re- 
garding the interpretation of said agreement of October 
10th, 1896, and that said defendant, the Berliner Gramo- 
phone Company, has refused to arbitrate any such matters 
of difference, und is now threatening, as aforesaid, pending 
such efforts at arbitration, and such Yefusuls to arbitrate to 
change the position of the parties hereto in conjunetion with 
said United States Gramophone Company, its co-defendant 
as aforesaid, in violation of the rights of complainant and of 
said contract, 5 

XXILL That the said defendant, the United States Gram- 
ophone Company, has been notified by complainant of his 
rights under said contract, ‘and has recognized and ueted 
upon and under the same, and is fully conversant with the 
name of every thing therein contained. 

XXIV, That under and pursuant to said contract your 
orator has taken and paid for from and to the defendant, 
the Berliner Gramophone Company, goods to the value of 
many hundreds of thousands of dollars, and as like wise 
paid to the defendant, the United States Gramophone Com- 
pany, throngh the said Berliner Gramophone Company, vast 
sums of money for royalties, under and pursuant to the 
terins of said contract, and has thereto, and in that respect, 
as in all others, likewise fully performed the said contract 
on his part as has also the defendant, tlie Berliner Gramo- 
phone Company, likewise fully performed said contract with 
its co-defendant on its part. 

Wherefore your orator stands in need of equitable relief, 
having no relief save in this honorable court, and prays 

First—That your honors grant to your orator your writ 
of injunction, special until the hearing, and perpetual there- 
after, enjoining and restraining the said Berliner Gramo- 
phone Company and the said United States Gramophone 
Company, the defendants herein, and each of them, and all 
persons and corporations claiming to act under its authority, 
or the anthority of either of them, from eanceline said 
contract of October 10th 1896, between the Berliner Gram- 
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ophone Company and your orator, or said contract of Sep- 
teprber 2nd, 1895 by and between the United’ States Gram- 
oflone Company, the defendant, and one W. C. Jones, and 
also and likewise a certain contract dated the 4th of October 
1895, between the defendant, the United States Gramophone 
Company and one W. C, Jones, both of which last men- ” 
tioned contracts lave been transferred to and became the 
property ‘of the defendant, the Berliner Gramophone Com- 
pany, or of any or either of said contracts; and that all 
persons claiming to act under the authority of said defend- 
ant be likewise enjoined and restrained from eanceling, caus- 
ing, or allowing to be canceled such, or either or any of 
such contracts. 

Necond.—That your Honors grant unto your orator your 
writ of injunction enjoining and restraining the said de- 
fondant, The Berliner Gramophone Company, and the said 
Defendant, the United States Gramophone Company, and 
all persons “claiming to act under the authority of them or 
either of them, from assigning, transferring, setting over, 
incumbering,-or in any manner disposing of, alienating or 
affecting the right, title or interest of said defendants or 
either of them, in and to the patent rights transferred by 
and described in said contracts or either of them; and like- 
wise from in any way dealing in or with said patent rights 
or contracts so that the same shall or may go into the hands 
of any other persons than the defendants, save subject to 
the rights of your orator under said contract. 

Third —That .the defendants, and each of them, may be 
dcereed and required to pay to your orator full compensation 
for all loss or damage which he has sustained by reason of 
the aforesaid premises. 

Fourth.—That your orator may have such other and fur- 
~ ther relief in the premises as the nature of the cirenmstances 
. of the ease may require and which to your TTonorable Court 

may secm equitable. 

May it please your Tlonors, the premises considered, to 
grant unto your orator not only a writ of injunction issning 
out of and under the seal of this Tfonorable Court enjoin- 
ing the said defendant, as heretofore prayed, but also a writ 























Raymond R. Wile 
Research Library 











88 


of subpana to be directed to the said defendant, The Ber- 
liner Gramophone Company and the said United States 
Gramophone Company, therein, and thereby, command- 
ing them at a certain time and under a certain pen- 
alty therein to be limited, personally to appear before this 
Honorable Court and then and there, full, true, direet and 
perfect answer make, but not upon oath and aftirmation, * 
henetit of which is expressly waived by your orator, to all 
and singular premises, and further to stand to, perform and 
abide by such other order, direction and decree therein as to 
this Honorable Court shall seem meet and which may be 
made against it in the premises and as shall be agreeable to 
eqnity und good conscience. 
and your orator will ever pray. 


(Signed)  SIPE & ITARRIS, 
WALDO G. MORSE, . 


Of vounsel for Complainant Seaman, 


Uniren States or America, i: 
rare ow Vinainta, \ to wit: 
Roekranas Coury, J 








On this 10th day of September, one thousand nine hun- 
dred, before me personally appeared Frank Seaman, to me 
known and known to me to be the above plaintiff, who made 
solemn oath that he has read the foregoing bill of Com- 
plaint subseribed by him’ and knows the contents thereof, 
and that the same is true of his own knowledge, except as 
to the matters therein stated on information and belief, and: 
as to those matters he believes it to he true, 


(Signed) FRANK SFAMAN. 


Sworn to and subseribed before me this tenth day of Sep- 
tember, A, D,.1900. 
3 A. W. Lewis; | 
_ Notary Public in and for the County of Rockingham 
in said State of Virginia. 
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EXHIBIT HE. « 


Ta 

a 

Ix tne Crrourr Courr or ri Unrren Srarxs ror tne Disreror 
cf or Wxsr Virarnta. 


Irrank Seaman, Complainant 
vs, 


United States Gramophone Company, Defendant. 


To rmx Honorasrr Jupexs oF tuk Sain Courr: 


Iumbly complaining, your orator, Frank Seaman, a citi- 
zen of the State of New York, residing in the City of Youk- 
ers, in said State, brings this his bill of complaint against 
the United States Gramophone Company, a corporation or- 
at gunized under and by virtue of the laws of the State of E 
on West Virginia; and thereupon, your orator complains and * e 
says: 
1, That on the 25th day of.June, 1900, he filed his bill 
of complaint in the Cireuit Court of the United States for: 
the Western District of Virginia, against the Berliner Gram- 
ophone Company, a corporation, duly organized under tho 
laws of the State of Virginia; a copy of which bill is here- 
with filed and prayed to be read and taken as a part of this. \; 
Dill, marked “Exhibit ie i 
II. That thereupon, on the said 25th day of June, 1900, ~ 
an injunction was awarded by the Ifonorable Jolin Pani, * 
one of the Judges of said Court, as prayed for in part 
in said bill; a copy whereof is herewith filed and prayed it, 
to be read and taken as part hereof, marked “Exhibit a 
III. That thereupon, the said defendant, on the 6th day 
of August, 1900, appeared at Rules and filed its answer to 
said bill; a copy whereof is herewith filed and prayed to he 
read and taken as a part of this bill, marked “Exhibit x 
| IV, That thereupon, on the 7th day of August, 1900, 








the Said defendant in said bill, gave notice to your com- 
plainant of a motion to be made on the 17th day of August, 
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1900, before the Honorable John Paul, one of the Judges 
of said Court, to dissolve the said injunction, and upon the , 
hearing of said motion, the same was docketed and contin- 
ued; and thereupon, further notice was given your complain- 
ant by the said Berliner Gramophone Company of another 
motion to dissolve said injunction, before the Honorable _ 
John Paul, one of the Judges of said Court on the 6th day 
of September, 1900; and thereupon, the said motion was 
heard, and from 6th to the 10th. day of, September, and 
the Court not then being advised of its conclusion, leave 
was granted counsel to file written arguments upon said mo- 
tion on or before the 25th day of September, 1900; the said’ 
motion to dissolve said injunction being yet undetermined. 

V, That at the September Rules, 1900, your complainant 
filed exceptions to the answer of the said defendant, The , 
Berliner Gramophone Company in said suit; a copy whereof 
is herewith filed, and prayed to be read and:taken as a part 
hereof, marked “Exhibit ”; the hearing of which is still 
undetermined by the Honorable Judge of said Court, he 
having the same wnder advisement, 

VI. That on the 24th day of September, 1900, upon affi- 
davits then considered by the Court, and npon the record 
of said canse in said Cirenit Court of the United States for 
the Western District of Virginia, a rule was awarded by 
the Honorable John Paul, one of the Judges of said Court, 
returnable to the 29th day of September, 1900, against the 
said, The Berliner Gramophone Company, to show canse 
why the injunetion theretofore granted by him, should not 
be enlarged; a copy of which order is herewith filed, and 
prayed to be tnken and read as part hereof, marked “Ex- 
hibit a 
* VII. Your complainant further shows your TTonor, that 
during the argument of said motion to dissolve said injunc- 
tion on the 10th day of September, 1900, it instituted in 
the said Cirenit Court of the United States for the Western 
District of Virginia, a suit in equity against the said, The 
Rerliner Gramophone’ Company and the United States 
Gramophone Company, the defendant herein; a copy of the 
bill in which case is herewith filed, marked “Exhibit B 
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‘wets served upon Sipe & Iarris, Counsel for your complain- 
dnt, of a motion to be made before the Honorable John Paul, 
at, Harrisonburg, Virginia,.on the 29th day of September, 
1900, to vacate and set aside the service of process made 
in the last named suit, on the ground, among others, that 
the said defendant, the United States Gramophone Com- 
pany, was not engaged in business in the State of Virginia 
at the time of the service of the process on one I, W. Nord- 
dinger, General Manager of the said Company, and that the 
said Company had no office or agent in the State of Vir- 


ginia, and that such service of process upon said Nordlinger 


could not lawfully be made, 

1X. That upon information and helief, your orator is ad- 
vised, charges and believes, that the said United States 
Gramophone Company, and the said, The Berliner Gramo- 
phone Company, have signed an agreement under dato of 
June 15th, 1900, for the sale to one Charles Adamson of 
11% South Fourth Street, Philadelphia, Penna., of a con- 
trolling interest in the stock of the Berliner Gramophone 
Company, and the United States Gramophone Company, 
whereby the said Companies are to be practically dissolved, 
“and a new corporation created under the name and style 
of the Consolidated Talking Machine Company of Ameriéa, 
the beneficial owners of whose stock, will be the old stock- 
holders of the Berliner Gramophone Company and the 
United States Gramophone Company; the object, purpose 
and effect of which, is to enable the Berliner Gramophono 
Company, by colluding with the United States Gramophone 
Company, to evade the injunetion awarded on the 25th day 
of June, 1900, though nominally obeying the same; a copy 
of the cirevlar issued, as your orator is advised, to the stock- 
holders of said Company, is herewith filed, marked “Ix- 
hibit,” and prayed to be read and taken as a part hereof. 

X, That heretofore and on or about the 2nd day of Seyr- 
tember, 1895, the defendant, the United States Gramophone 
Company, having duly entered into a certain contract or 
agreement, under its corporate seal, and duly authorized by 
-its board of directors, wherein and whereby it agreed with 








VIL. That on the 22nd day of September, 1900, a notice — 
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one William ©. Jones, of the City of New York, State of 
New York, that in consideration of the covenants and ¢on- 
ditions therein contained it would transfer unto said Jones, 
_ or to a corporation to be formed by him, all its right, title 
and interest in and to certain Letters Patent of the United. on 
»States of America, upon certain inventions and discoveries. 
made by one Emil Berliner and then the property of said 
Company. 
XI. That thereafter, and on or abont the 2nd of Sep-: 
tember, 1895, said Emil Berliner entered into a certains 
~ contract or agreement with said W. C. Jones, dated on that 
i day, wherein and whereby he ratified suid agreement afore- . 
said, and covenanted to co-operate in the carrying out of 
the same, 5 
XII. That thereafter and on or about the 4th of October,. 
1895, a second and supplementary agreement was entered 
baal 2 into by and between the United States Gramophone Com- 
yi «pany and said Wm,-C, Jones, more particularly describing 
M the patents specified in said aforesaid agreement, and the 
terms and conditions to be performed by the party of the 
- second part and the corporation to be formed hy him. 
es * XII, That thereafter, the Berliner Gramophone Com- 
a ; pany, was incorporated under the laws of the State of Vir- \ 
{ oO * ginia, and said contracts and agreements were duly assigned 
i " : and transferred to it, and it acquired the rights of said Jones 
| thereunder, and entered upon the execution and performance: \ 
{ of said contracts pursuant to the terms of the same. 
{ us 7 XIV, That thereafter, and.on or about the 10th of Oc- 
tober, 189%, your orator, and the Berliner Gramophone 
Company herein, duly made and entered into a certain con- 
| 





| tract or agreement, dated on that day, a copy whereof, as 
i 1 + * well as of said agreements between the defendant, the United 
\ States Gramophone Company, and said Jones, are herennto: 
te - ; ‘ annexed marked “Exhibit,” and made a part hereof, the 
Ps original of said agreement of date October 10th, 1896, with 
| copies of such other agreements being in the possession of 
| “your orator and ready,to be produced to the court. 
ES ‘ XV. That said agreement was duly sealed by the parties 
« thereto hy their respective seals-and was likewise signed in the, 
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name of said defendant by Thomas 8. Parvin, its President, 
pywsuant to a vote of its board of directors duly authorizing 
A\im so to do, and by your orator individually. 

XVIL.That said agreement of date October 10th, 1896, 
provided, among other things, that the said defendant, the 
Berliner Gramophone Company, should manufacture solely 
for, and sell exclusively to, your orator, the gramophones and 
gramophone goods, so as aforesaid controlled by it, and for 
the manufacture and sale whereof, it held the exclusive li- 
cense under the patents and contracts hereinbefore set forth, 
and that your orator should purchase large quantities thereof, 
and should sell and distribute the same, all as in and by 
suid contract is fully and at length set forth. . 

XVIL That under and by virtne of patents of the Uni- 
tod States of America, as aforesnid, the said Berliner Gramo- 
phone Company, possessed the sole and exelusive right to 
manufacture, vend and use in the United States of America, 
ed, the gramophones and gramophone goods afore- 
said, which said right is in and by said agreement acknowl- 
edged and conceded by your orator, and is now and for many 
years to come will be the sole and exclusive property of 
said defendant and as provided for by said agreement, that of 
yonr orator and of the various heirs, executors, administrators, 
sueceszors and assigns of the parties, as in and by said con- 
tract and by Jaw is provided, the same being of great value. 

XVIIL That upon and after the execution and delivery 
of said agreement your orator entered actively upon the 
business therein deseribed, and agreed to be conducted, nnd 
at onee engaged in carrying out the terms and provisions 
of the said agreement on his part specified to be performed, 
and purchased and paid for large,amounts of goods manu- 
fnetured by the said Berliner Gramophone Company, under 
snid patents and delivered hy it to your orator pursuant to 
the terms of said agreement. 

XIX. That in so doing your orator spent*and caused to 
be spent great sums of money in advertising and introducing 
such goods and building up a market for the same, and pur- 
chased from the said Berliner Gramophone Company goods 
of great value, which have been fully paid for by him, ae 
follows: 
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seecees $88,641.14 
seveees 238,849.58 


During the year 1897...% 
During the year 1808,.., 





During the year 1899. ..ccceereeeeeeeeeees 188,966.59 
During the months of January, February, March, 
April, and May, 1900. ..c.eeeeee eee seeees 94,457.03 


XX. That your orator has in all respects well and truly, 


aml according to the letter and spirit of said contract per- 
formed the same on his part, but that the Berliner Gramno- 
phone Company, has failed and refused, and still refuses, 
to perform the same on its part, d 

XXI, That in and during the year 1897, your orator 
purchased from the said Berliner Gramophone Company, 
two hundred and forty-eight thousand six hundred and fifty- 
two records, wherefor he paid the sum of $41,266.76, That 
during the year 1898 your orator purchased seven hundred 
thirteen thousand seven hundred and fifty-three records, 


wherefor he paid to the Berliner Gramophone Company, the * 


sum of $110,633.01, and that during the year 1899 your 
orator purchased five hundred sixty-nine thousand one hun- 
dred fifty-four records, wherefor he paid the snm of $91,- 
174,37, and that during the months of January, February, 
Mareh, April and May, 1900, your orator purchased two 
hundred fifty-five thousand seven hundred eighty-four rec- 
ords, wherefor he paid the sum of $40,332.87. 

XX. That the Berliner Gramophone Company, has 
wholly failed and refused to perform its said contract on its 
part, and has neglected and refused, and still neglects and 
refuses to deliver to your orator the gramophones and gramo- 


phone goods required by him in the performance of said’ 


contract. 

_ XXIIT, That on the 25th day of June, 1900, your orator 
filed his bill in this honorable court against the Berliner 
Gramophone -Company, wherein and whereby your orator 
prayed relief from this honorable court by order of injunc- 
tion restraining said- defendant, the’ Berliner Gramophone 
Company, from selling or delivering such goods so,.a8 afore- 
said agreed to be supplied to your orator to any other person 
or persons, and that such action is still- Pding in this 
court. : : emer, | 

‘ Jy 
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: XXIV, That intending to injure and damage your orntor + p 





the United States Gramophone Company and the Berliner 

firamophone Company have conspired and confederate:l 

together, and with sundry other persons, for the purpose of 

injuring and defrauding your orator, and of refusing and 

causing to be refuséd to him the delivery of such goods so " 
a as aforesaid required, and likewise of forfeiting the contract i 

aforesaid between the Berliner Gramophone Company, and i! 

your orator; and also and likewise for the purpose of for- ! 

feiting said contract so as aforesaid existing between the 

defendant herein and that for such purpose, and in pursu- 

ance of such conspiracy, the Berliner Gramophone Coim- 

pany has, since the date of the bringing of said action, so i 
as aforesaid heretofore begun, served or caused to be served, 

notice of the cancellation of said contract upon your orator, 
which notice of eancellation, however, is entirely insufficient 
ieee both in law and equity, and is not in conformance to or in 
~ compliance with the terms of said contract. That also, and 
ikewise, in pursuance of said conspiracy and agreement, the 
ed States Gramophone Company, has served or caused 
to be ‘served npon the Berliner Gramophone Company a 
notice of the cancellation of its said contract, which notice, 
however, is collusive and fraudulent, and intended to operate 
to the prejudice of your, orator in his rights as aforesaid, 
and was not properly given, nor is the same justified by the 

terms of said contract. - : 

XXY. That pursuant to said conspiracy the said defend- 
ant and the Berliner Gramophone Company herein have in- 
corporated or enused to be incorporated a company under and 
hy virtne of the laws of the State of New Jersey for tho 
purpose of consolidating the interests of said companies, and 
| of defrauding your orator, and are about to assign and trans- 
| fer to said company, and to various and divers other persons, 

} both severally and jointly, the patents, rights, and interests 

‘ of the defendant and the Berliner Gramophone Company, 

| for the purpose of defranding your orator through the plac- 

j ing of said patents, rights, and inventions in the hands of 

| innocent third persons without) notice who could owe no 

| s) rf oS duty to your orator, and from whom your orator will be wn- 
4 “ 








































able to secure any redress, 
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XXVI. That* other and outside of said patents so as 
aforesaid, neither of the companies has any substantial or 
tangible assets or property, and a judgment against cither 
of said companies should they have transferred said patents 
sand rights, would be of no avail, = 

XXVII. That your orator has no adequate remedy at law 
for the redress of such wrongs, and unless he receives the 
protection of this court, he will be wholly without remedy 
-and redress, 

XXVIII. That the companies and each of them are thrent- 
ening to cancel said contract with the plaintiff and cause the 
‘same to be canceled, and likewise to eancel said contract 
between themselves and cause the same to he canceled, to 
the irreparable injury and damage of your complainant and 
the destruction of his said business, That the profits upon 
the said business to your orator are and have been very 
large, and that the damage to your orator and to the business 
whieh he is building up under said contract, and the loss 
which will accrue to-him by reason of said cancellation in 


case the same should be affected are and will be wholly” 


irreparable and incapable of ascertainment, computation or 
-determination, vastly in excess of two thousand dollars, to 
wit, being in exeesa of one hundred thonsand dollars, and 
that your orator cannot be compensated in damages for such 
loss; and that in case said contract should be so canceled 
cand forfeited your orator will lose the whole value and bene- 
fit of his business, and will be in no way able to recompense 
himself for the loss of same, 

XXTX, 'That-your orator, pursnant to the contract afore- 
enid, made between him and the Berliner Gramophone Com- 
pany, has on different occasions demanded, arbitration as to 
-all questions of dispute which have arisen between your 
orator and said company, regarding the ieserrretation: of said 
asrmement of October 10th, 1896, and that said Berliner 
Gramophone Company has refused’ fo%arbitrate any ench 
matters of difference, and is now tlyratening, as aforesaid. 
vending ench efforts at arhitration/and evch refneals to ar- 
Nitrate to charge the position ofthe parties hereto.in con- 
junetion with enid United States Gramophone Company, as 
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aforesaid, in violation of the rights of complainant and of’ 
¢snid contract, 

XXX. That the said defendant, the United States Gramo- \ 
phone- Company, has been notified by complainant of his Hy 
* rights under said contract, and has recognized and neted | 
upon and under the same, and is fully conversant with tho Wit 
‘ sume and of every thing therein contained, having received’ 

thousands of dollars from your orator. 
XXXI. That under and pursuant to said contract your 
erator has taken and paid for from and to the Berliner 
Gramophone Company goods to the value of many hundred 
of thousands of dollars, and has likewise paid to the de- 
fendant, the United States Gramophone Company, through. 
the said Berliner Gramophone Company, vast sums of money 
for royalties, under and pursuant to the terms of said con- 
traet, and has thereto, and in that respect, as in all others, 
FE ies oe likewise fully .performed the said contract on his part, as 
+ has also the Berliner Gramophone Company, likewise fully 
performed said contract with its daid United States Gramo- 

phone Company, on its part. 

XXXII. Your orator is advised, charges and believes that 
if the said United States Gramophone Company and the 
Berliner Gramophone Company are permitted, through the 
efforts of a majority of the stockholders of each of said Com- 
panies, under the agreement dated June 5th, 1900, a copy 
of which your orator has been unable to obtain, to carry 
into effect the consolidation of said companies, and though 
substantially the same parties with the same interest, to 
create the Consolidated Talking Machine Company, and 
thereby in effect accomplish a dissolution of the said Ber- | 
liner Gramophone Company and the United States Gramo- } 
phone Company, that your orator will suffer irreparable in- | 
= @ jury, and be wholly without remedy in case his said suit | 
rm See against the Berliner Gramophone Company for specific per- 
3 , formance is decided in his favor, and ufter having built up 
a valuable business, hased upon the sale of the articles whieh 
ean alone be supplied by the raid Lerliner Gramophone 
Company, by and through its agreement with the United 
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a fe States Gramophone Company, and cannot obtain adequate 
‘compensation hy way of damages at Jaw. 1 
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Wherefore, your orator stands in need of equitable relief, 
. having no renef save in this honorable court, and prays: 

* Hirst, That your-Honors grant to your orator your writ 
of injunction, special until the hearing, and perpetual there- 
safter, enjoining and restraining the said United States Gram- 
phone Compiny, the defendant herein, and all persons, or 
corporations claiming to act under its authority, from can-° 
scelling suid contract of October 10th, 1896, between the 
Berliner Gramophone Company and your orator, or said con- 
tract of September 2nd, 1895 by and between the United 
States Gramophone Company, the defendant, and one W. C. 
Jones, and also and likewise a certain contract dated on the 
4th of October, 1895, between the defendant, the United 
“States Gramophone Company and one W. C. Jones, both of ; 
which last mentioned contracts have been transferred to and te 
became the property of the Berliner Gramophone Company, , ia 
or of any or either of said contracts; and that all persons 
Z » claiming to act under the authority of said defendant be 

likewise enjoined and restrained from cancelling, causing, or 
allowing to be cancelled such, or either or any of such con- 
tracts. F 
Necond.—That your Honors grant unto your orator your 
‘ writ of injunction enjoining and restraining the said defend- 
wm ant, the United States Gramophone Company, and all per- 
sons claiming to act under the authority of it, from assigning, 

transferring, setting over,‘ incumbering, or in any manner , 
disposing of, alienating or affecting the right, title or interest 
vof said defendant, in and to the patent rights transferred + 
iby and described in said contracts.or either of them; and like- 
-wise from. in any.way dealing in or with said patent rights 

, or contracts, 80 that the same shall or may go into the hands 
of any other; persons than said defendant, save subject to 
* the rights of your orator under said contract. 
| -.. .Third.—That the.said defendant may be decreed and re- 
| mired. to. pay to, your orator. full compensation for all loss 
{ ’ or damage which he has sustained by reason of the aforesaid 
4 q * «premises, .” ‘ 
‘Fourth.—That. the . said defendant, ‘the United States 
-Gramophone Company, and its officera, may be enjoined and 
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. 90 * z is 
restrained from in any wise carrying out or attempting te 


carry out, the agreement of the 5th of June, 1900, referred 
Jo in “Exhibit Circular,” and from effecting, 


| 


: | 


3 
| therein to: be limited,, porsonally: to appear before this Hon- 
i 
af 





mete 3 or, attempting: 
to effect any consolidation with. the Consolidated Talking 
Machine -Company of America, or any oth 





: er corporntion, 
and be required to produce and file with the Clerk of thir 


Court, pending the determination of the matters in contro 
versy in this cause, all the original of the suid patonts and’ 
improvements thereon, which are the subjects of the con- 
tracts aforesaid, that the same may be subject to the future 
orders of this court. 

Fifth.—That your orator may have such other and further 
relief in the premises as the nature of the cireumstances of 
the case may require and which to rent Honorable Conrt 
may seem equitable. 

May it please your Ionors, the premises considered, to 




























| 








grant, unto your orator not only a writ of injunction issuing 
out. of and under the seal of this Honorable Court. enjoin- a) 
ing the said defendant as heretofore prayed, but also a writ 
of subpcna to be directed: to the said defendant, the said. | 
i United States Gramophone Company, therein, and thereby, 
~ commanding it at a cortain time and under a certain penalty * 
orable Court and then and there, full true, direct and perfect 
answer make, but not upon oath or affirmation,, the benefit 
of. which is expressly waived. by your orator, to all and 
by singnlar the premises, and further. to.stand to; perform and 
v abide. by such other order, direction and: decree therein as 
to thia Honorable Court shall seem: meet and. which, may be 
> made against it in the premises and as.shall be agreeable . 
to equity and good conscience, vex 
And your orator will ever pray. 9° . 
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Srare or Virainta, to “wit r 
Rooxwwanam County, i OW « " . 
| On this the day of September, personally 
~ appeared before me, A, U. Lewis, a Notary Public, in and for 
* the State and County aforesaid, John T. Marris, and made 
oath thit he verily believes the statements contained in the 
foregoing bill are true, , : 
Given under my hand this day of Septem- 
ber, 1900, 


EXIMBIT CIRCULAR, WEST VIRGINIA, 








Consorpatey Tarxine Maomre Comrany or Aarertoa. 


Puraverrnta, 1 August, 1900. 


| Ps 
Bi Dear Str:—I take pleasure in notifying you that the agree- 
: } + *. ment signed by you and dated 5 June, 1900, for the sale to 
1 me of stocks held by the signers in the Berliner Gramophone’ 
Jompany (whether represented by stock certificates or by 
& certificates of the Voting Trust of 1899) and in the United | 


States Gramophone Company (both preferred and common) 
~ lias been signed by a very large majority of the holders of 
w the stockssof the two companies. 

> The Consolidated Talking Machine Company of Amer- 

5 ien—whose 5 per cent. 20 year Gold Collateral Trust Cer-, 
Ba tifientes and. Common Stock (the latter to be represented by ~ 

A * Voting Trust Certifientes) are to be delivered in payment of 
the stocks of the above two companics—has been cliartered ~ 
* ‘and organized as provided in the agreement. Hoag 
Tho agreement further provides that all the certificates rep~ wan 
| : resenting the stock"held by the subseribers in the above two ei) 
~ abe ,. companies shall, on notice, from me, be deposited..with a - 

“Philadelphia trust company to be designated hy me in ex- i 

change for deposit receipts, which in turn will be exchange | | 
ablo for the 5 per cont. 20 year Gold Collateral Trust Cer- 
tificates and Common Stock (the latter to be represented by 
i Voting Trust Certificates) of the Consolidated Talking Ma- : } 
~ eo | chine Company of America, when ready for delivery. 
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I have designated as the depositary for the purpose of the 
agreement the Fidelity Insurance, ‘l'rust and Safe Deposit 
Cympany of Philadelphia. ‘ 

4 You are therefore requested to deposit with tho Fidelity 

Insurance, ‘l'rust and Safe Deposit Company, 325 Chestnut , 

Street, Philadelphia, all the certificates held by you for ° 

stock in the Berliner Gramophone Company (whether stock 

is 4 certificates or certificates of the Voting ‘rust of 1899) and 

in the United States Gramophone Company (both preferred 
and common). The Fidelity Insurance, Trust & Safe De- 
posit Company will issue to you its deposit receipts, as pro- 
vided in the agreement, 

Please note particularly (1) that all certificates deposited 
by you should be endorsed with an assignment and power 
of attorney to transfer, duly signed by you and witnessed 
for which purpose the form printed on the backs of the cer- 

- tifieates may be used; (2) that the assignee named in the 
ie * assignment and power aa be the Consolidated Talking 
‘ 4 Machine Company‘ of America, but the name of the st- 
torney to make the transfer should be left blank, with the 
implied authorization to me to fill the blank; (3) that you 
should affix and cancel on the assignment a United States “ 
Internal Revenue stamp for twenty-five cents; and (4) that 
you should also aflix and cancel on the face of every cer- 
tificate (in the upper right hand corner) United States In- 
ternal Revenue stamps ut the rate of two-cents for every 
$100 or fraction of $100 of stock represented by the cer- - 














i tifieate, . 
\ i As the parties in interest are numerous, kindly, comply 
i promptly with the above requests, for prompt compliance 
fe is important to carry out your agreement, . 
RE Very truly yours, ; 4 
it 
be ° i CHARLES ADAMSON 
= ¥- t 119 South Fourth Street, Philadelphia. 
: (A copy.) 
‘ \ 
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EXHIBIT J; 
“Ati Cirenit Court of; the: United. States for the District of 


triet;-on the fourth: day of October,,1900, the following order 
was'made and: entered; of: record, to wit: F 


Frank Seaman,*Complainant, i . ; 


ate In Equrry, 
United States Gramophone or 
pany, Defendant. 


The plaintiff, Frank Seaman; having presented to the 
Vonorable John J. Jackson, one’ of the Judges for the Cir- 


, ‘enit Court of the United States for the District of West., 


Virginia, his bill of Complaint, duly verified by affidavit, 
together with exhibits accompanying said bill, and thereupon 
filed his said bill, in the Clerk’s Otfice of the Circuit Court | 
of the United States for the District of West Virginia, at 
Parkesburg, West Virginia, and process was directed to issue 


“thereon retmmable to rules; and thereupon on motion of 


Frank Seaman, by counsel, an injunction is awarded as 
prayed for in said bill. restraining and enjoining the de- 
fendant, the United States Gramophone Company, and all 
“persons, or corporations claiming to act .under it, its au- 
thority from caneclling the contract of October 10, 1896, 
between the Berliner Gramophone Company, and the plain- 
tiff, Frank Seaman, and enjoining and restraining the said’ 
defendant from cancelling the contract of September 2nd 
1895, ly and between the United States Gramophone Com- 
pany, the defendant, and: one W. C, Jones, and also the 
contract of Octoher 4th, 1895, between the defendant and 
one W. C. Jones, or either of said contracts, and likewise 
enjoining and restraining all persons claiming to act under 
the authority of the said defendant cancelling, causing or 


allowing to pe cancelled either of any of said contracts, . 
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: i 
And it is further ordered that the United States Gramo- | 
hone Company, and all persons claiming to act under the + {t 
Aruthority ot-it, be, hereby are, enjoined and restrained from 
assigning, : transferring, or setting.over, incumbering or in 
any manner: disposing of, alienating or atfecting the right, 





title and interest. of said defendant, and to the patents, the i 
right, and. patent: rights transferred: by and decribed: in said ) t 
contract, or either. of them; and likewise from: in any way Ki 
ay dealing in or ,with said patent rights or contracts, so that i 


the same shall or may. go into the hands of any other persons iF 
other than the said defendant save subject to the rights of 
the plaintiff under said contract. 

And it is further, ordered that the United States Gramo- 
phone Company and its officers, may be enjoined and re- 
strained from in anywise carrying out or attempting to carry ¢ 
eae out the agreement bearing date June 5th 1900, referred — - 

ih “i , toin “Exhibit Cireular,” or from effecting or attempting to 
: effect any consolidation with the Consolidated Talking Ma- 
chine Company of America, a corporation created under the 
laws of New Jersey, or any other corporation; and the said 
+ «lefendant is hereby required to produce and file with the 
clerk of this court, pending the determination of the mat- 
% ters in controversy in this cause all the original or true copies 
| ; of tlie said patents and improvements thereon, which are the 
| : subjects of the contracts described in the bill of complaint 
and the contracts exhibited therewith. 
And it is further ordered that this temporary injunction 
a shall not take effect unless and until the plaintiff, or some 
; one for him enter into a bond, with good security, in the 
sum of $500 conditioned according to law. 
And it is further ordered that the defendant have leave 
: to submit a motion to dissolve this injunction upon twenty 
% days notice of said motion given to the plaintiff or counsel! of 











. record, of the time and place of making said motion, 

. A copy of this order served upon the defendant shall he 

; ' “sufficient notice of this order ‘of injunetion, itt 

u Sass ¥,, 14: Bs Dallicker,) clerk of the Cirenit Court, of the | 
United: States forthe District of West Virginia, hereby K 
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certify that the foregoing is a true copy of an order entered 
of record in said court on the 4th day of October, 1900, in 
the Equity cause of Frank Seaman versus The United States, 
Gramophone Company, therein pending. The bond required 
by ihe foregoing order has been duly given and filed.” 
-" Given under my hand and seal of said Court at Parkers- 
burg, in said District, this fourth day of October, 1900. » ‘: 


a 


(Signed) “L. B. DELLICKER, © 


Clerk 0. 0. 0. 8, D- W..Ya- 


[sear] 


(A copy.) 
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‘Solicitor for. Plaintiff, y 
No. 10 Wall Street, 
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vs, 


Eldridge R. Johnson, Defendant. 


AFFIDAYIT OF WALDO G. MORSE. 


Waldo G. Morse, being daly sworn deposes.and says that 
he is an attorney and counselor at law, engaged in the prac- 
“tice of his profession i in the City and State of New York. 

That he is solicitor for the complainant in the above en- 
., titled action, has read the Bill of Complaint there in and 
” knows the contents thereof. 


That the said Bill of Complaint is to the knowledge ‘of ¢ 


deponent correct and true wherein it states the business of 
the defendant in connection with the Berliner Gramophone 
~ Company in the manufacture of machines for it and de- | 
poneni knows the same to be true wherein it states in para- * 
graphs 1 and 2 thereof that the defendant is employed by 
said Company to perfect and develop machines at its ex- 
pense. - 

That paragraph 3 of said Bill is true as appears by certi- 

* fied copy of the certificate of incorporation of the Consoli- 
dated Talking Machine Company in deponent’s possession 
and which is hereby referred to and ready to be Predeney, ‘ 
to the Court. 

: That paragraphs 4, 5, 6, 7, 8, 9 and 10 of said Bill are” 
true to the Tniowledge of your Aeponent. 

That paragraph 11 of said Bill is true as appears by duly. Tee 
authenticated copies of the patents in question which are in 
the possession of the depenent and soeay to be produced to- 
the Court. ~ 

That eearaphs 12, 13 and 14 of tad bill are true to the 
knowledge of deponent and as appears from the aforesaid 
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duly authenticated copies and records and are the instruments 
i exhibited with the Bill herein. 
~ i + That paragraphs 15, 16,.and 17 of: said Bill are true to 
bret | 
| 


i 
i 


the best knowledge, information and belief of deponent, 

That paragraphs 18, 19, 20 and 21 are true to the knowl- 
“edge of deponent, 

That deponent is and since the institution of said actions 
~ has been one of the solicitors for Frank Seaman, the com- 
_~ plainant therein and in this action and in the following ac- 
--i tions, viz: U. S, Circuit Court Western Distriet of Vir 
© ginia, Frank Seaman vs, Berliner Gramophone Company; 

U, S, Cirenit Court, Western District of Virginia, Mrank 
Seaman vs, United States Gramophone Company and Ber- 
f liner Gramophone Company; U. S, Cireuit Court District 
~ of West Virginia, Frank Seay.in vs. United States Grar 
—<. phone Company, 
~ That paragraphs 22, 23, 24, 25, 26, 27, 28, 29, 30 and 31 
~are true to the knowledge of deponent saving only that the 
denial of defendant’s motion to vacate the injunction in the 

Western District of Virginia was denied and said injunetion 
+ continued until the hearing of the cause and likewise the 
disposition made of said other motions upon the 10th day 
of October 1900 are alleged and stated upon the information 

“Land belief of deponent to be true; euch information and be- 
o- lief being obtained through and founded upon letters, com- 
“munications and telegrams received from Messrs Sipe & 
Tlarris of Martisonturg, Virginia, who are associated with 
i) 4 deponent in said canses and whose ‘affidavits it is’ impossible 
for deponent to produce upon this day. as likewise it is impos- ” 
siblo for the deponent to produce:the’ certified copies in xaid 
{ matters, . ii 5 
: That the allegations contained in paragraphs 32, 33, 
4 85, 36, and 37 are true as deponent is informed and ver 
believes, Z 
That paragraphs 38, 39 and 40 of said Bill are true + 
the knowledge of Aeponent. : ‘ 
_. hat paragraphs 41 and 42 aro likewise true as deponer 
‘is informed and verily believes. 
| That paragraph 43 of said bill is. trne as appears by the 
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-duly authenticated copy of ‘said trade mark which is in de- 
ponent’s possession and ready to be produced to the Court, 

That updn said motion in' West Virginia as deponent is 
informed and verily believes and as appears by affidavits 
forwarded to deponent at the time of the argument of said 
motion on October 10th, one Thomas W.-Parvin, President” 
of the Berliner Gramophone Company, the defendant in 
said action set forth that Leon F, Douglass, now in the em-_ 
ploy of the defendant herein, was in the employ of the de- © 
fendant in said action, and that if snid Douglass handed said 
advertisement of the gramophone to N. W. Ayer & Son for 
insertion in different publications it was done by him on 
behalf of said Johnson. 

That in said ease and upon said motion one Albert -G. 
Bradford made affidavit that ho is a member ‘of the firm: 
of N. W. Ayer & Son and that said firm received the ad- - 
vertisements aforesaid from Eldridge R. Johnson, the defend- 
ant, and said Leon F. Douglass, likewise makes affidavit 
upon said motion that he is employed by Eldridge R. John- 
son and handed said advertisement to Ayer & Son over the 
name of the Consolidated Talking Machine Company to be * 
inserted in Mrank Leslie’s Magazine and other magazines 
and that the defendant Johnson likewise upon said motion 
made affidavit for said defendant, a copy of which affidavit 
is hereto annexed and marked “W.-G. M, A.” and made a 
part hereto. ; 

That to obtain affidavits from any of said persons would 
be impossible for the reason that they are in business con- 
nection and collusion with the defendant herein and are 
engaged in promoting and carrying forward the conspiracy 
in the Bill in this action and that said Johnson, the defendant 
herein, as deponent is informed hy his associates in the 
conduct of said case and verily believes, travelled from ~ 

-Philadelphia to Abington, Virginia, in the private compart- 
ment of said Thomas S, Parvin, President of said Berliner 
Gramoplione Company, attended Court upon the argument 
of said motions and personally was present at and listened to 


said affidavits and arguments of the aforesaid motion and 
connected with said Bill, 
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| That paragraph. 44 of said Bill is “true as deponent is 1 
{ " informed and believes, such information having been obtained Mite / 
v from telegrams and communications received from the City Bie asin Mt) 


of Chicago and made to deponent by various persons in the q AAA 
"Oity of Philadelphia indicating that defendant has disposed ; t 
i -, of ‘or is about to dispose of large quantities of said gramo- Riis!) 
he phones and gramophone goods. . Ba 


{ 
Ez : ss (Signed) WALDO G. MORSE. tists hai 


| « Sworn, this, 22nd day of October 1900. 


} | ee “Gigned) Sawvrn Bert, 
Mi | Pee! I eee U, 8. Commissioner #. Dist, of Pa. 








Maui” W.G.M A, | 
Arrinavrt or Exprinor R, Jomnson. 


i 
Pops ' Eldridge It. Johnson being duly sworn, deposes and says 
| » that he has read the bill filed in the above named case, and 
} e has particularly read paragraph 12 of said bill, in which it 
| ©. ja averred that the officors and directors of the Berliner 
Gramophone Company paid for goods supplied to said cor- 
poration great and excessive prices in fraud of the rights of 
-/ your orators and said corporation, and have personally and 
‘ : of their own account received from such manufacturers and 
particularly from. ono Eldridge It. Johnson, great sums of 
w “money monthly, out of and from such excessive payments 
80 made to said Johnson and other persons in breach of their 
{ trust and duty as directors and officers of the defendant, cor- 
, | poration, and to the great loss and'damage of the same and 
i 6 of your orntors.” ; 
| Le tas Deponent says that the. charge ‘against him, above quoted i 
is abaolutely false, that he never paid to the officers and | 
| . directors of Berliner. Gramophone Company, or to any offi- 
‘cer or any director of tle Berliner Gramophone Company, _ 
great sums of money or any aums of money monthly or at 








\ 
{ 
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any other pefiods whatever, from payments made to deponent 
, by the Befliner Gramophone Company. 
. Depor mnt further says that he never ahavged great and. 
excessive prices for goods supplied to the Berliner Gramo- | 
phone Company, but, on the contrary, the prices charged by 
. the deponent, to the Berliner Gramophone Company for 
goods manufactured, sold and delivered to it, were always: 
| fair and movderate and were practiesilly the same prices which ° 
| -deponent charged for the same or similar goods mannfactured,- 
4 sold and delivered by him to parties in Europe, who own the 
European, rights to the Berliner Gramophone Company pat- 
| ents, and also own Enropean rights to certain of deponent’s 
patents. 
Deponent. further” says that all prices for goods manu- 
factured, sold ‘and delivered to Berliner Gramophone Com- |‘ 




















w pany were personally arranged with Mr. Seaman or Mr. 
LaDow. : ta 
With the exception of not more than three orders, no. * 
| prices were ever arranged with the officers or directors of \ 
f { the Berliner Gramophone Company. AJ] such prices were | 
4 1 subject to the approval of Frank Seaman. 3 
| Sworn and subscribed to Sept, 27eh, 1000. ( 
\ | 
| 
i | . 
Le | m 
i 
w 3 : ‘ 
| reap * 
\ { { 
4 i 
be e aed 
\ a 
la y 
r] . » i 
ey 7d 
- ‘ 
in 
~ 
‘ a * Raymond: Wile 
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Unrrxp Sravxs Crourr Courr, Easrxun Diener or 
PxENNeyrvanra, 

Frank Séaman, Plaintiff, a 

‘In Equity. 


ve, 


| ‘ Eldridge R, Johnson, Defendant. J 





AFFIDAVIT OF CHARLES 8, HALL, 


a Srark or Pennsyivanta, 
Orry any Country or Vaan, | 
Charles S, ITall, being duly sworn, deéposes that he resides 
in the City of Philadelphia and State of Pennsylvania, and 
* that he has been long engaged in the talking machine busi- 
ness, - 
‘The deponent is acquainted with Eldridge' R. ciclnonns 
**, the defendant, who has, to the knowledge of the deponent, 
<..beon for a considerable period engaged in manufacturing 
_» motors for gramophones, and gramophone goods for the Ber- 
\ Jiner Gramophone Company,” For a considerable period last 
past, the defendant has been engaged. in experimenting with 
records, and sound reproducing devices for use in connec- 








Plant for that purpose inthe ity of Camden, State of New 
“\ Jersey, 

» That upon the appearance of: an advertisement in Serib- 
ner’s Magazine, for October, 1900, offering to snyply gram- 
“*  ophone records, the deponent bexan investigating the source 
; _ from which records so advertised were to be obtained. Tor 
es +. that purpose, he caused_an application to be made for a rec~ 
~! «-- ord, in the name of another person, In reply to such letter, 
| .. the deponent received a quantity of advertising matter, and 
i .) an offer to send a recordin exchange for an old record 

ne and 25e. 


During the week last past, the deponent sent a representa- 





y “tion with gramophones, and has had a laboratory and 


be The defendant caused a second letter to be written to the .» 
gamo address, but received no such reply to sich letter. ’ 

















Raymond R. Wile 
Research Library 


















~ ords, 
“and was informed by said Johnson's representative that the” 
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tive to tye factory‘and salesroom of the said Johnson in 

Camden, N, J. with instructions to purchase one or more 
records, ‘I'hat said representative returned and reported to + 

* the deponent that Leon I. Douglass, the manager, was not 
in, and that in his absonce no one had authority to sell rec--. 
The deponent sent said messenger back the next day, 


~ records would not be sold at retail, at Camden, but could 


“be purehased at No, 604 Chestnut St, i in the City of Phila- 


,, delphin, and which address is known by the deponent to be 


the headquarters of Messrs, Hawthorne & Sheble, dealers 
in Talking Machine goods. 


‘That deponent has in his possession, and ready to be pro- 
duced to the court, the circulars und advertisements received 


.‘from said Johnson, the same being marked C. S. IL 1, 
“C, S. IL 2, and C, 8, IL 3. 


That deponent thereupon went to the store of Hawthorne 
~& Sheble and received a report that said records had not 
been placed in stock. Deponent thereupon went to see Mr, 
Sheble of said firm and was informed by him that it had 
not been definitely decided that he was to deal in the goods, 
but that they had had an offer and the arrangement was still , 
» pending and if deponent wanted some records that said firm 
would get them for him. 
Deponent thereupon gave an order for twelve records and - 
the next day received two records marked “Improved Gram-. 


ophone Record manufactured by the Consolidated Talking °° 


Machine Company, Phila. Pa.” one of said records being 
marked “Lineoln’s Speech at Gettysburg. Recitation by 
Wm. Tooley A-56,” tho other being marked 
Back my Bonnie to Me, Sung by Taydn Quartette A-123,”. . 
Thereafter on the same day he saw Mr. Shaw, representative “ 
of the Consolidated Talking Machine Company at his tempo- 
rary oftico the Hotel Vendig and was informed by him that he 
had bronght from the factory of Eldridge R, Johnson the 
defendant and left with Mr. Sheble, a record which on the 
same day Deponent obtained from Mr. Sheble, said record 
bearing the same imprint as thoso aforesaid and being 
Chopin’s Waltz played by Sousa’s Band A-317. 


“Bring >." 


a 








To eas 
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| i ‘That the faces of said records indicate that the matrices 

. from which were stamped the records have been turned or 
pepanes down in the centre that being the part of the record *¢ i 1} 
Jin which the marks of the Berliner Gramophone Company 
‘have ordinarily been stamped. upon records handled by de-" 
ponent. 

That the marks and number aforesaid on said records, 
are pasted upon the face thereof printed upon paper and are, 
not stamped in the record except in two cases where the 
numbers appear to have been cut into the matrix after such HY 
~ 4 ; planing or smoothing, that upon two of such records, namely i 

“4 “Bring Back My Bonnie To Me”. and “Lincoln's Speech at 
= Gettysburg” the announcement that the same are Berliner {) 
Gramophone records appear in each case as part of the rec- i 
| RY ord which was dictated by some person at the time each i 
| of said records was made and stamped thereon and form ) 
4 a part of the original matrix, from which said records have 
i been produced. 
| iy Deponent is acquainted with one Shaw who is in the em- , 
is “ploy of the defendant in the conduct of ‘his said business i 
under the name of the Consolidated Talking Machine Com- 
«pany and who is in charge of the temporary oflice of said il 
company in the city of Philadelphia in the Hotel Vendig Hai 
: ° ~ and that deponent has heard the said Shaw quote prices wpon 

_,- five thousand (5000) recorda in behalf of the said Consoli- i 
-.oe\ dated Talking Machine Company, saying that they might i 

deliver part of them right away and it might taken them I { 

until the end of next moathy to deliver all of said order. } } y 


= ihe | j srg (Signed) Cc. S, TTALL, 




















- Sworn and subscribed before me this 22nd day of 


Late A. D, 1900." 
. Desire ai :; Gigned) Sanvrt, Bert 
4 oe Ue: . Commissioner By Dist. of Pow . 
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Unrren Sratvs Cirourr hee Eagrenn Disrnror oF 
ee PENNAYEVANIAL 4, 


Pdank Seaman, Piaintiff, ) 


va. In Eynity, 


Eldvidye 2. Johnson, Defewlant. ; & 


AFFIDAVIT OF HENRY K, SMITH, 


Srark or Pennsyivanra, lays 
Crry ayy County ov Pitapeneuta, § 


Hfenry K. Smith being duly sworn deposes that he resides” 


in the City of Philadelphia and State of Pennsylvania and 
has heen for several years last past connected with the Ber- 
liner Gramophone Company both as bookkeeper and in a 
confidential capacity. 
ment further says that in his said eapacity jiea was 
far rv with the business affairs and transactions of said 
Company and knew from whom it bonght and to whom it 
soll goods and portions of its various machines and devices 
as well as all contracts made and entered upon the books of 
the company. b 
That for many years last past Eldridge R. Johnson the 
defendant in the aboye entitled action has been engaged in 





the mumnfaeturing of motors and other Gramophone goods.“ 


for said Berliner Gramophone Company and has frequently 


A ‘. 
Deen at the offices, factory and ware rooms of the said Com- 


pany and has handled and examined and been consulted in 
regard to the complete machines and all the appliances used 
by’ the said company. 


That deponent has frequently heen at the office and fac-. * 


tory of said defendant Johnson on behalf of the said Ber- 
liner Gramophone Company and by instruction of its proai=’ 
dent. 

That the factory of said Johnson was for a long time at 
112 North Front Street, Camden, N. J, from which place 


‘he moved about Octoher or November Jast past when he 


removed his said factory to 120 North Front Street in Cam- 
den aforesaid, 


© nw 
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| : ‘That during the time in which said Johnson was so en- 
| gaged for the Berliner Gramophone Company he manu- 
| factured for said Company*and at its express request and 
> * upon an agreement made by the authority of its Board of *. ; 

| “= Directors machines, apparatus and appliances for recording 
g Js sound, working on the same experimentally for and on ac- 


count of the Berliner Gramophone Company as aforesaid, 
and for all such work, records and machines said Berliner 
Gramophone Company paid under said agreement bills there- 
for being rendered regularly to said company and audited 

! “4 *. and checked up by deponent and paid for after approval 
| ; by President of the Company. 

| That thereafter: upon like authority from said Company 
. >+‘said Johnson built other and more perfect machines, de- 





vices and applinnees for recording sound for the purpose of 
its reproduetion, the same being likewise paid for by said 
Berliner Gramophone Co., and that the same were adapted 
i to reproduce sound and make what is known as gramophone 
j ‘ records known to the trade and sold for the purpose of use 

- | upon gramophones and were removed from the factory of the f 
‘ defendant Johnson at tho request, express instance and di- 

», reetion of the said Berliner Gramophone Company its di- i 

rectors and officers and were transferred to the factory of 
: » the said Berliner Gramophone Company of the city of Phil- 

| «> adelphia at 424 S, 10th Street_in the said city of Philadel- 
~<- phia at which place they remained and were used by the 














~ j 
’ | Berliner Gramophone. Company aforesaid and whose con-- 
| nection with experimental, and other work therewith re- 
| mH maining for that purpose about five months, the principal 
{ = portions of the samo having been then removed to the fac- 
Ps: S| story of said Jolinson aforesaid, but portions remaining in 
ei | the factory of the said Berliner Gramophone Company up ; 
. ‘t to a certain period, Rete 
‘ i That said removal was,'as stated to the deponent by } 
{ | . ‘Thomas S, Parvin, President of the Berliner Gramophone 
| “Co. because said Johnson had made improvements in said 
ne % ‘... machinery and that the same was removed for the purpose of 
| — having such improvements made’ thereon. 
Stay HEE That the said Berliner Gramophone Company, during the 
oats eres 
2 é 
~ vas a 
» . 
- 
w. 
- Hf ¢ 
Hes 
ee t 
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conduet™ of such experimental work, paid for applications 
for pdients, and ‘Attorney’s fees upon the same, as por bills 
rendered and approved by the President of said Company 
for and upon the work so carried forward by the defendant 
Johnson, and that thereafter the said Berliner Gramophone 
Company sold the foreign rights to such improvements re- 
cciving therefor a large sum of money and paying to the 
defendaut Johnson a commission for making such sale. 
‘That during the month of July, 1900, said Berliner Gram- 
ophone Company sent and employed its record maker in the 
laboratory of said Johnson aforesaid in the making of the 








records, and also placed in said Jaboratory other of its em-' 


ployecs, making two hundred (200) matrices or thereabouts 
at sneli factory of said defendant Johnson, the same being 
produced by the employees of the said Berliner Gramophone 
Company as aforesaid, together with certain employees of 
Jolson cooperating with them, Records were pressed from 





these matrices and samples submitted for inspection to the . 


Berliner Gramophone Company, the said records being there- 
after catalogued by the Berliner Gramophone Company. 
The matriees from which sneh records were mado were sent 
directly from the Johnson factory in Camden, to the Duran- 
oid Manufacturing Company in Newark, N, J., said com- 


piny being the one engaged by the said Berliner Gramo-~ 


phone Company to stamp its records, and billg for the same 


~ were rendered to the Berliner Gramophone Company, re- 


ecived by it and entered upon its books; that a large num- 
ber of said records so made were ordered to be pressed and 
shipped to the factory of the Berliner Gramophone Com- 
pany, and were in their stock of records on the 13th day of 
September, 1900, 

That the eatalogne of the Berliner Gramophone Company 
marked June, 1900 was prepared by the Berliner Gramo- 


_ phone Company aforesaid, the same being prepared, to be 


yut ont by it, and being referred to hereby and in depon- 
ent’s possession ready to be produced to the Court. 
‘That a certain advertisement which appears in Seribner’s 


Magazine for October, 1900 was given to N, W. Ayers &. 


Sons advertising agents of Philadelphia, by Leon PF. Doug- 
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Juss, while said Douglass was in the employ of the said Ber- , 

liner Gramophone Company, and that said Douglass referred } 
said Ayer & Sons to one Joseph Goldsmith, Viee President — - mid | 
of ‘the said Berliner Gramophone Company as to the re- 
sponsibility of The Consolidated ‘Talking Machine Company ei 
of America, in whose name the said advertisement was given; * 
and that the said N. W, Ayer & Sons thereafter sent to 
- the office of the Berliner Gramophone Company their yearly 
Advertiser's Directory, and that the said Leon F. Douglass 








requested the deponent to look over the same and give to 
tho said Douglass the circulation of certain magazines, | 
among which was the magazine called Munsey, this deponent | 
thon being in the employ of the said Berliner Gramophone 
Company as well as the said Douglass, 

That deponent refers hereby as an exhibit to the enta- 
logue of the Talking Machine Company of Chicago, U.S. A. 
wherein appear the cuts and advertisements of the gramoy 
phone the said ent, price lists, ete., having been furnished 

* to one Babson, of tho said,Company (believed by the de- 
ponent to be the’ Vice President of said Company in Chi- 
engo) by said Leon F, Douglass, while said Douglass was in 
the employ of the said Berliner Gramophone Company, said 

o ent having beon made upon the order of said Douglass and 
paid for by the Berliner Gramophone Company said euts 
having been so sent forward about the month of August, 
1900; that suth book is in the deponent’s possession ready 
to be produced to the Court'and is marked II. K. 8. 3. 

That while deponent was, in the employ as aforesaid of 
the Berliner Gramophone Company, he prepared for said 
company at the suggestion of the said Douglass, a catalogue 

+ of records made by the said Johnson process so as aforesaid 
developed also containing cuts of various machines mann- 
faetnred by said Johnson for the said Berliner Gramophone 
Company, one of the same being a cut of the regular ma- 

% chine made by Johnson for said Company, and the others 

being outs of sample machines produced by Johnson and 

submitted to the said company; that deponent likewise ex- . 

amined the sample cover of said catalogue, which had upon i 

it: “Manufactured exclusively by the Berliner Gramophone { 

i fs } 
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13 
Compasry” and upon the back whereof a cut: “Ilis Master's 
Voieef” and upon the first page whereof was a cut deserip- 
tivo of the-John Scott Medal, prepared by the deponent, * 
and Jikewise containing pages advertising horns, exbinets, 
and other accessories, cuts of which were arranged by the 
deponent for the said “Berliner Gramophone Company that 
deponent has in his possession, referred to in this affidavit, 
the catalogue: of The Consolidated Talking Machine Com- 
pany, put out by the Defendant Johnson in the sale of gram- 
ophones under such name, and that the said book contains 
the identical cover and back prepared ‘by the said Leon F, 
Douglass as aforesaid for the said Berliner Gramophone 
Comjnny as those examined by the deponent, excepting that 


the name Berliner Gramophone Company has been changed’ i 


to Consolidated Talking Machine Company; and that said 
book or catalogue contains the identical picture of the said 
John Scott medal so prepared by the deponent and likewise 
the cuts procured by the deponent for the said Berliner 
Gramophone Company respecting said machines so as afore- 
suid made by the defendant Johnson, and furnished or sub- 
mitted, , 

‘That in said catalogue appears several records advertised 
for sule, the same being the identical records in name and 
munber produced by the said Berline* Gramophone Com- 
pany for the Complainant Frank Seaman, . 

That likewise in said catalogue appear a large number of 
records which were made by the said Johnson process and 
so ng aforesaid stamped upon the order and charged to the 
account of the Berliner Gramophone Company aforesaid and 
placed upon its books. ‘That said catalogue is in deponents 
possession and ready to be produced to the Court and marked’ 
. K. 8.4, AF : 

(Signed) HENRY K. SMITII. 


Sworn and subscribed to before me this twenty-second 
‘any of October, A, D, 1900, ‘ 


(Signed) Sancrt Bern, 
U. 8. Commissioner E. Dist. of Pa, 





i 
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Unrrev Srarzs Crourr Courr, Easrern Disrricr or 


vs. In Equity. 


TNdridge PR. Johnson, Defendant. 





AFFIDAVIT OF FRANK SEAMAN. 


Stare or New Yor, 
Crry anv County or Nuw York,.7 88. 
Easrern Disrrtor or New San 


: Punneyivanta, 
Frank Seaman, Plaintiff, eae : } 
| 


- Frank Seaman, being duly sworn, deposes that he is the 
a + plaintiff’ in the above entitled action, and that he las read the 
bill of complaint therein, and that the same is: true fo his 
knowledge, save a8 to the matters therein stated to be alleged 
upon information aud belief, and as to those matters, he be- ‘ 

lieves it to he trne ; 
j Deponent further says that he has read the affidavit of Miss 
. Frances Crouch, his seeretary, hereto annexed, and knows tle 
contents thereof: that the same is true and all the allegations 
> therein contained are true to the knowledge of deponent, and 
we in that the correspondence set forth all took place, and is as stated 

fw ‘ therein; 

at during the times set forth in tho bill of complaint 
- herein, the defendant, Eldridge 1. Johnson has been engayed 
in manufacturing Gramophones and Gramophone goods for 
the Berliner Gramophone Company under the patents of said 
company, and was in all respects consulted and taken in). con- 











bd 3 ference about the manufacture of such goods by the Devliner i 
- Gramophone Company + a 
That controversies arose between the Berliner Gramophone | 
Company and deponent owing to the fact that said Company, | | 
in disregard of its contract with deponent, as fully set forth in i 
4 _ his bill of complaint against said corporation ti the Western } 
% ! District of Virginia, and seeking to favor said Johnson, wholly ! 
| declined and refused to carry out its contract with deponent, | 
a } 
i Te i 
? wey fe Bay. Bo 5 
be . 
a ‘ > 
~ - 
v 
‘ 
-. 
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deponent yith Gramophones and Gramophone goods, pursuant 

to said contract, unless byand through the manufacture thereof 

‘by suid Johnson; snd that, in conversations had by doponent 

with said Johnsdn in regard to said matters, suid Johnson ine 

formed deponent that goods ordered from said Johnson, de- 

ponent would get, but that goods ordered from others, depo- 
‘ nent would never get; 

That, as appears by the bill of complaint filed in this Court 
at the October Session, 1900, wherein Eldridge Lt. Jolson, the 
defendant herein, is complainant and the National Gramo- 
phone Corporation is defendant, it appears that the said Ber- 
liner Gramophone Company, throngh Thoinas S. Parvin, who 
is, and at all times herein mentioned, has been its President, 
was and up to the 20th day of September, 1900, las been 
jointly interested with said Johnson in the patents and discov- 
eries relating to Gramoplones and Gramophone goods and 
accessories made and taken out by said Johnson, but the details 
and particulirs of which interest deponent is unable to specify, 
by reason of the fact that the same has been until .recently 
concealed by said defendant and said corporation from your 
deponent; but that deponent is informed by one Henry K, 

















Smith, and verily believes that in all inventions, discoveries, 
patents and applications, and other matters and things re- 
lating to the Gramophone and its accessories, wade out or 
obtained by the said Jolson, the said Berliner Gramophone 
Company, throngh its: said president, was and ius been, in- 
terested ; 

And deponent alleges upon information and belief, and 


charges the fact to be, that such interest still continues, though ” 
colorably assigned, as in and by said bill of complaint set ' 


forth ; 

That, as appears by the affidavit of Thomas S, Parvin, veri- 
fied in the suit brought by deponent in the Western District 
of Virginia, wherein an injunction las been obtained, which 
affidavit was presented for the purpose of obtai 
slargement and extension of sncli injunction, said Parvin swears 
that in May last the Berlincr Gramophone Company placed an 





or to do or allow to be done, anything toward the supplying of 


ng an ene’ 
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order with the defendant, Eldridge R. Johnson, for twenty- 
five hundred (2500) gramophone motors, which were to be 


- delivered to the factory of the Berliner Gramophone Company 


in Philadelphia, and there to be fitted ont with sound-boxes, 
horns, elbows, ete. ; 

That about the middle of Angust, and after the preliminary 
injunction had been granted in this ease, and after about 
eighteen hundred (1800) of said Gramophone motors had 
been delivered, the Berliner Gramophone Company actually 
canceled the remainder of said order; 

And deponent is informed and verily believes, and charges 
the fact to be, that the goods now in the possession of the de- 
fendant, are, to a considerable extent, the same goods which 
were then in his possession as an agent, servant, employee and 
yepresontative of the said Berliner Gramophone Company, the 


* defendant in said suit; and the sale or other disposition thereof 


by the said Berliner Gramophone Company, was enjoined, as 
set forth in the bill in this cause ; 

And deponent likewise alleges that all other Gr ramophones 
and Gramophone goods which now are made, offered and 
threatened co be sold by the defendant, are of the same and 
sidentical kind, quality and description as though manufactured 
as aforesaid for said Berlinér Gramophone Company, and in 
no wiso differ therefrom, but are covered and controlled by all 
of the patents, patenterights and privileges, 80 as in-snid bill 
et forth, granted and conferred upon’said Emil Jerliner, and 
transferred by mesne assignments ‘and agreements, to depo- 
nent; 

_ That, us appears by the ‘aflidavit of said Parvin, made as 
aforesaid, one Leon F’, Donglass, an employee of the said Ber- 
liner Gramophone Company, is: now the employee of the 
defendant herein, and as such, placed the advertisement of the 
Consolidated Talking Machine Company of America, as set 
forth in the bill of complaint and affidavits; . 

And that said Donglass, in the same cause, makes affidavit 
to like effect ; 


That to obtain affidavits regarding said facts for the use of ~ 


deponent would be impossible, and that to reqnest sich affida- 
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vits would be useless, for the reasons, matters'and things fully 
and at length sot forth in tho bill in this action; 

‘That C.G, Child, and many other employees of the Berliner 
Gramoplione Company, so as aforesaid, were immediately upon 


the granting of said injunction, traneferred to and employed: 


by said defendant. 
Deponent further says that since the execution of the cons 
tract between the Berliner Gramophone Company and de- 


ponent, the Defendant Jolinson has built Gramophones and ° 


Gramophone goods for said Berliner Gramophone Company, 
and has been familiar with, and fully advised concerning the 
contract between suid Company and deponent, and has many 
times heen culled into consultation by the officers of said Com- 
pany, together with deponent, in the determination of ques- 
tions regarding the mechanical construction of Gramophones 
and Gramophone goods, and desirable types of machinery 
therefor, and appliances useful in connection therewith; and 
that upon all questions of mechanical constrnction the said 


Berliner Gramophone Company consulted with and relied npon 
said Jolinson. 





‘That in figuring upon the prices to be charged deponent for 


auch goods, so to be manufactured by enid Johnson, allowances 


were always made to said Johnson for the cost of new ma- 
chinery which he, from time to time, required in developing 
his said business, manufacturing such goods, and meeting the 
changes from time to time made in the models thereof; and 
that the bisiness and plant of said Johnson has been vastly 
enlarged and increased during the term of said contract. 

That at the time of the cxeention of said contract the factory 


~. of said Johnson consisted of one room or two rooms in # di- 


Inpidated building, and said Johnson was engaged therein in’ 
the manufacture of stitching machines, and had just begun to 
make Gramophones and Gramophone goods. 


+» That the factory of said Johnson has developed from time 


to time, until it now occupies large quarters, and contains a 
large qnantity of machinery, the same being of expensive con- 
atruction, and adapted to various kinds of work,a considerable 
part thereof being particularly adapted to the manufacture of 
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such Gramophone goods. That a considerable portion of the 


business of said Johnson is, and always has been, the manne 
facture of stitching machines, in which he was so, as aforesaid, 
originally engaged, and that such business is not affected by, or 


* in any wise connected with the matters and things concerning 


the Gramophone business aforesaid, 
Deponent further says that in the Jarge amounts, aggregat- 
ing over six hundred thousand. dollars, which have been paid 


by him to the Berliner Gramophone Company, and a con-- 


siderable portion whereof has been paid by the said Company 


to the said Johnson, the cost for the building and construction ' 
of all such special machinery has been calculated, and largely : 


allowed and paid for to said Johnson by deponent and by said 
Company. : 
Deponent further says that in conference and conversations 


had by and between deponent and Thomas 8. Parvin, the 
President of the Berliner Gramophone Company, and other 


_ officers of said Company, said. Johngon has been frequently 


spoken of by said oflicers as interested in such way that he 
must be cared for in anything which should be done, and that, 
moreover, when deponent and the oflicers of said Lerliner 
Gramophone Company were discussing a consolidation of 
Gramophone interests, the Deponent was informed by said 


_ Thomas 8, Parvin, President of said Company, that the in- 


terests of said Johnson must be protected, and that said John- 
son must 
interest in the business of said Berliner Gramophone Com- 
pany, wholly ontside of any and all stock or other similar in- 





terests which said Johnson might have. That the defendant, . 


Johnson informed deponent that he had made a great deal of 
money for said Parvin, and ‘had a great influence over him, 
and could get him to do almost anything’ he wanted him to 
do; and that he could control the Directors of the Berliner 
Gramophone Company througli said Parvin, and that no com- 
bination could be gotten through without the Defendant, as 
Defendant could come pretty near controlling the Board of 
Directors through Parvin, And Deponent has always under- 
stood from the Defendant, and the officers of said Corporation, 


ceive one hundred thousand dollars in cash as his - 
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that the Defendant had and maintained some particular and 
contidontat relation with them, and with said Company, in 
regard to the development of their said Patent rights and 


+ business, 


And Deporent farther says that during the Spring of 1900, 
when Deponent, pursuant to his said contract, undertook to 


‘secure goods to be made for him and for the said Berliner 


Gramophone Corporation, pursuant to said contract, by manu- 
facturers other than Jolson, le was met by absolute, direct 
and positive refusals that any such goods should be made ; and 
that upon varions occasions prior to said time Deponent has 
been informed by the said Thomas 8. Parvin, President of * f 
said Corporation, that le would not allow Deponent to have 
goods manufactured under said contract by any person other 
than said Johnson, so far as said Jolinson was or had been in 


the habit of supplying the same, or of the kinds which said 
Jolmson made and was making, 


Deponent further says that said Johnson has always and fre- ri 


quently admitted and stated to Deponent that the Berliner 
Patents described in the Bill herein were and are valid and 
subsisting and good and effective Patents, and that the same 
are broad in their terms, and broadly cover the Machine known! 
and styled as the Gramophone; and that no one could manu- 
facture a Talking Machine of the kind then and now made by, 
said Johnson without infringing such Patents; and that of 
Deponent’s sole and exelnsive rights under said Patents, as. 
alleged in the Bill, herein, said Defendant has been at al) such 
times fully advised. : 

Deponent further says that the name “ Gramophone ”.was, 
adopted by the inventor of the instrument described thereby, , 
and patented thereunder, namely Emil Berliner; and that 
when Deponent was abont taking up said business, and invest- 
ing large amounts of money therein, he requested information, 
from said Berliner as to his exclusive right to the use of the 
word “ Gramophone”, and that in answer to his said request 
he received a letter from said Lerliner, dated Washington, 
D. C., July 15, 1897, a copy whereof is hereunto annexed, and, 
made a part hereof, marked “ V. S.—A.” 
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And Deponent further says that he has long been familiar 
with the Talking Machine business in the United States, and 
that the patented article or machine known as the Gramophone, 
patented as aforesaid, has heen designated by such name, and 
has always been known thereby ; and no other machine or de- 
vice has been known by the name of Gramophone, but the 
same has been exclusively applied to the designation of such 
patented machine or article; and that no other persons havo 
used, or attempted to use, such designation or name, saving 
pursuant to the authority of the owners of eaid patents; 
and that in the exclusive right to such name as a trade- 
mark the public, and more particularly the defendant hercin, 
has acquiesced, and the right thereto has been by him 
conceded. 

That Exhibit F. $.—B., a pamphlet, was pablished and gen- 
erally cirenlated by the said Emil Berliner, describing his said 
invention and discovery, and published by the said United 
States Gramophone Company in the year 1894, descriptive of 
the rights, patents, and, devices aforesaid ; and that with the 
same the Defendent is and has been familiar, the same being 
a reprint of a paper read ata stated meeting of the Franklin 
Institute on May 16, 1888, by said Berliner; and ‘for such 
paper the said Berliner was awarded the Jolin Scott Medal by 
said institute, the said Medal being the same illustrated by the 
Defendant upon the title page of his Catalogne, put ont under 
the name of the Consolidated Talking Machine Company ; and 


that said Berliner is the same person who, being President of 


the United States Gramophone Company, aforesaid, secured 
the registered trade-mark “ Tis Master’s Voico”, set forth .in 
the Dill and affidavits herein ; the sane being used as the back 
cover of said Catalogue, 

That also’ and likewise the Gramophone Record, a cut 
whereof is exhibited’ on page 5 of said Catalogue and price 
list, is the identical Record illustrated and exhibited by the 
said Berliner Gramophone Company upon the front page of 
its so-called June’ Catalogue, referred to in the aflidavits 
herein; and that many of the Records by said-Catalogne 
offered for sale are the same productions and Records which 
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have been supplied by the said Berliner Gramophone Com- 
pany to’ Deponent, and that some of the same are made from 
matrices produced by the talent of Deponent, and at his ex- 
pense, bearing the same nuinbers and marke as those upon the 
same Recor ds opie to Deponent, while the numbers, marks 
and atainps upon 4 large propertion of said Reeonls appear to 
have been changed, and said Records designated by numbers 
and stamps, and marked in a different series. . 
‘That, as appears by the affidavits made on behalf of the 

Terliner Gramophone Company, the Defendant in said action 
in the United States Cirenit Conrt for the Western District of 
Virginia, as aforesaid, and which said affidavits were concurred 
in by an afidavit of the Defendant Johnson, and which, as 
appears by the affidavits in said case, were read in the presence 


























of said Johnson, who attended the hearing in person, and, as 
appeared by all of the affidavits and testimony in said case, 
such matrives, so, as aforesaid, paid for by depouent, and 


produced for his use, and at his request, were, until a recent 
period, in the sole and exclusive possession, and under the sole 
and exclusive control of the said Berliner Gramophone Com- 
and that Deponent has never in any wise, direttly or 
indirectly, authorized or given his consent to the use by said 
Company, or by said Tohneon, of any of said Records, or any 
production or stamp ¢herefrom, for the purpose of use by any 
other person save by Deponent or those who should purchase 
through him, 

That Deponent has had placed in his possession Records 





Vought at his request, which appear to have been stamped . 


from Records made 80, as aforesaid, by said Berliner Gramo- 
phone Company, and which are now being sold, 1s Deponent 
is informed and verily believes, by said Johnson, his agents 
and servants, 

That Deponent has this day received a noties, dated Octo- 
ber 24,1900, printed upon a postal card, and purporting 
to be issued by the Consolidated Talking Machine Company, 
which is in Deponent’s possession, and ready to be pro- 








* duced to the Court, and which is as follows: Marked “ Ex- 


hibit F. S.—O.” 
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- (Front.) 


Postal Card—One Cent, 
Unrren Sraves or Awentca. 
‘Thia side is for the address only, 


A y Frank Seaman, 
ca 874 Bway, 
N. Y. City, 


(Reverse,) 
Nor Ewsoren. 


Certain New York parties who formerly sold Gramophones 
had a restraining order issued on Monday last against Eldridge 
KR. Johnson by the United States Cireuit Court of Philadelphia, 

We desire to state that Mr, Jolinson appeared in Court to- 
day and that asa result we give notice that we are free to go 
on with the sale of our Records and Talking Machines. 

Onur factory has made all the genuine Gramophones sold in 
this and foreign countries, 

Consonmparen Tarkina Macnine Co, 
« Philadelphia, Pa, 

Ocroner 24th, 1900, 


And Deponent further says that the sole and exclusive right 


to deal in Gramophones and Gramophone goods is of great and 


_ exceeding value to this Deponent, and that he is and has been; 


so far as able, diligently proseenting such business, and so far 
as Deponent has been able to get goods, that he has sold and 
marketed the same; and that until the recent collusive and 
fraudulent action of Defendant, the said Berliner Gramophone 
-Company, he has sold and marketed vast quantities of the same, 
sand has established a reputation and a market therefor; and 
,that in case Defendant shall be allowed to scll, advertise and 
market the goods so made by him, and 80 coverea by such 
Patents, or to uso or employ the name “ Gramophone,” or the 
name “ Consolidated Talking Machine Company of Ameriga,” 
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or “Consolidated Talking Machine Company,” this Deponent 


willbe greatly and irreparably damaged, and his business and « 


exclusive right, so, as in said Bill, the property of Deponent, 
will be destroyed. That said Johnson, the Defendant herein, 
never engaged in any business whatever in connection with 
said goods save in manufacturing said Gramophones, as afore- 
said, or made any attempt to sell or market the same on his 
own account, until after the issuance of the injunction in said 
action against the Berliner Gramophone Company aforesaid. 


(Signed) FRANK SEAMAN. 


Subscribed and sworn to before me this 25th day of October, 
1900. 


(Signed) = Franx Coonrant 
Notary Public, 160, New York County, 
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| In ror \Crrourr Courr or tae Untren Sratrs IN AND FoR 

| . vu Easrern Disrrtor or PENNSYLVANIA. 

Frank Seaman, Complainant, ‘ f j 
In Equity. 


vs, + 


Eldridge I. Johnson, Defendant. J 


AFFIDAVIT OF FRANCES CROUCH. 





‘Unrren Srares or Amertca, 
i ; Souvrnurn Disrrtor or Nuw Yorr, 88. 
7 . Crry, County, anv Sratu or New Yorr, 


, Frances Crouch, being duly sworn, deposes, that she resides 
inthe City of New York, in the State of New York, and is pri- | 
} ee i : vate secretary of Frank Seaman, the complainant in the above ji 

: | » entitled action ; : as 
! That as suth private secretary, she had charge of the corre- 
| «- spondence of said complainant, and is familiar with the same ;° 
That the letters, copies whereof are herennto annexed, dated "} 
in the years 1899 and 1900, addressed to the complainant q 
by the defendant, were received by complainant about the fi A | 
oO dates thereon severally specified, and are in the possession | 
| of complainant, ready to be produced to the Court ; i | 
r ‘That the letters, addressed by the complainant to defendant, | 
; copies whervof are hereunto annexed, dated in said years, wero | 
4 - addressed and mailed by complainant, to defendant, at the 
» dates therein respectively set forth, and that the original 
« > duplicate copies of the same, taken by letter-press, and also by: 
carbon duplicating process, are in the possession of plaintiff, 

ready to be produeed to the Court ; 











~ - That during the time to which said letters relate, deponent 
has been private secretary as aforesaid, to complainant, and has 
3 received and opened all mail addressed to him by the Berliner 
Gramophone Campany received at his office in the City of 
New York. j | 
Deponent says that on various occasions the defendant, Hh f 
- 
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Eldridge R, Johnson came to the office of complainant in tho 
City of New York and held conversations with comp!ainant in 
regaml to Gramophones and Gramophone gooda, which were 
being made by, him for the Ber! 
for complainant, 





“ 
(Signed) FRANCES CROUCI, 
Sworn to before me this 25th day of October. 1900. 


$ (Signed) Tunny 3B, Troxtas, 
Notary Pullie (17) New York Comnty 





874 Broanway, Nuw York, 1/23/1900. 
Berliner Gramophone Cos Philadelphia, Pa. 
wrLemkN.—I hereby place with you an order for twenty= 
five hundred (2,500) Jolinson Motors, complete as per sample 
submitted hy My, Johnson to me last week, and which sample, 
or an approved duplicate thereof, will hereafter be submitted 
to you. Price, $2.90 each. ; 

I also order twenty-five lundred (2,590) sets of arm fittings. 
per present style, same to be placed on arms complete, price ten 
cents each, 

The condition of this order is that deliveries are to be made 
at the rate of seventy-five complete motors per day, provided 
that if I find that I caynot use this nnmber per day it is under= 
stood that you will, upon my advice to you, restrict deliveries 
to my stock from time to time as I may order. provided T am 














keeping up to the minimum order clanse of my contract with * 


you. It is. also understood that yon will not deliver these 
machines to my stock or charge them up to me faster than the 
minimum order clause of my contract calla for, unless with my 
consent, 

Delivery to begin within six weeks from date, 

‘This order is, of course, subject to suspension in ease Tam 
restricted by injunetion preventing my disposing of the goods, 
or any part of theim herein ordered. 

Relative to the placing of an order for boxes, elbows, horns, 


iner Gramophone Company, or 
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deealeomania, ete,, to inake the above order complete for 
twenty-five hundred Gram-o-phones with necessary packing 
boxes therefor, I ask that you will.qnote me immediately best 
prices obtainable on these several parts, and an order will be 
duly placed for these parts at tho best advantage. 

Relative to sound-boxes for the above, I have due me twenty- 
five ndred boxes,on the old order for five thousand sound- 
boxes independent of machines, I authorize you to utilize 
these twenty-five hundred sound-boxes for the machines speci- 
fied above, with the understanding that you will ao arrange 
with Johnson that he will make these twenty-five hundred 
sound-boxes good if so desired by me in the future. Standard 
of all sound boxes furnished to be of the highest quality in all 
respects as approved by me, 

. Very respectfully, 
FRANK SEAMAN, 
‘ H. 


Burrawen Gramoruonr Company, 
424 South 10th St, Philadelphia. 


Jan, 26, 1900, 
Frank Seaman, Esq.,.New York City. si 
Dear Sm.—We are in receipt of your order of 23d inst. 
for 2500 Gramophones and thank yon for same. Please note 
hewever that we do not guarantee that deliveries are to-be 
made at the rate of 75 motors per day. .We will however do 


our utmost to deliver this number per day if we possibly can. 


Also, we will not guarantee to begin deliveries within six 
weeks from: date, but we will do our utmost to this end, and 
Delieve we will be able to do it, All of the other conditions 
in the order are entirely satisfuctory, . 4 

We have an option for motor boxes, arms, elbows and horns 
at the same price as the last order, but we will be compelled to 


pay one cent each more for the packing boxes, This is the , 


only thing, however, in which there will be any advance. We 
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suggest that you telegraph us tomérrow if this is all satisfact- 
oryyso that we can place the orders, 

Messrs. Sheip & Co., who will make the motor boxes and 
arms, advise us that while their price would te the mune iin 
last, it must be with the understanding that they are given 
decaleomanias made by the parties in Philadelphia, ‘They 
have had so much trouble with the decalcomanias furnished by 
the other party, on account of their being too thin or in some 
way improperly made, that they can only use them, not only 
with a large proportion of losa, but with very considerable 
extra expense and time and labor, and the finished appearance 
is nothing like as good as the Philadelphia decaleomania, 

‘This is so plainly manifest to.us that we do not desire to use 
any more of the decalcomanias about which there has been so 
muel) complaint. 


Yours truly, 


Brentiner Gramornon Comvany, 


By THOS, 8, PARVIN, 


President. 





Berri Graxornonn Company. 
424 South 10th St. Philadelphia, 


January 29, 1900, 
Frank Seaman, I2sq., 874, Broadway, New York: City. 

Dear Str.—We are in receipt. of your favor of the 27th inst, * 
and as requested, we have cancelled your order for 2500 com- 
plote machines, which you sent to us dated January 23rd. , 

Yours truly, 


Bertinne Gramornony Company, 


3 By THOS. S, PARVIN, 
; . President, 
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: : 1/0)1900, 
Thos, S. Parvin, Prest., Ber Hae Gramophone Co., Philadel= 
phia, Pa. + 
| “Dear Srr.—On receipt of your letter acknowledging reveipt * 
{ 4 of my order for twenty-five hundred Jolinson motors, and de- 
clining to accept the: order becanse yon wonld not agree to 
supply me, if needed, with seventy-five machines per day, and 
aes = stating furthermore that you would not gnarantee to begin de- 
livery within six weeks, 1 was reluctantly obliged to per- 
emptorily cancel the order, 
Lhave taken this action becanse the time has come when I | 
4 


> Mgt 
re | ; : 28 F 
ST+ Buoapway, New Yorr, 4 


will no longer be made a party to conditions which lave, long 
since existed, and which I do not propose to tolerate any longer. 
i . Now, I considered that my reqnest as to time was reasonable, 

bal _ « and as to delivories entirely within the capacity of Johnson's —, } 

Ts factory, provided his business was to be run in our interests: as 

a firat consideration, and, moreover, 1 did not make the request t i 

until I was satisfied upon two points, first, that it was reason- i 

| able, and second, that it was fair and just. I have no quarrel | 

 WithJohnson; the way in which [ have stood by him in the ' 

wy past may be considered as tho measure of the way I would | 

stand by him in the future, but this question has gone beyond i 

individuals, Itis the life or death of a corporation upon which | 

Idepend for profitable retnrns, and it is also of vital interest { 

to your own corporation. Now, Johnson has often stated his | 

capacity to be more than one hundred motors per day, Do “Ht 

1 ; you blaine me for calling him to account when he declines to i 

gnarantee three-fourths of that qnantity 4 Can you blame mo : 

for being suspicious as to his reasons for declining when he } 

las twice evaded my direct questions as to whether le has been f 

| supplying Gramo-o-phone material to London during the | 

G H period when we have been. suffering so much for his goods? } 

' And do you blame me for being not only surprised but dis- i 

gusted when, as in your recont letter, you resort to the veriest j 

subterfuge in order to back Jolinson up, going so far as to | 

j 

{ 

| 
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read into my questions an interpretation that is little less than 
insulting-to ine? 

It isétrne that you promised: to do the best you. can, Our 
present deplorable condition is duo to iny putting faith in past 
promises of this same nature, Lam told less than ten days ago 
that one of Jolnson’s men has stated that as London paid 
better than New York on motors, London would get what it 
wanted and New York would get what was left, low does 
this story look"alongside of the naked fact that I was not able 
to get a direct straight-forward answer to a simple qnestion 
as to what London is really getting from Johnson, and John- 
son’s present declination to guarantee what he will do for 
New York in the future? Am I not amply justified in de- 
manding that there shall now be an end to this trifling or boy’s 
play or favoritism or whatever term one might apply? This 
order was pluced originally for these twenty-five hundred 
motors with two points of protest against it, one that the trade 
was demanding something new and better in the way of a 
motor, and two, that the present Johnson motor could be du- 
plicated a long way inside of the prices which he was charging 
but [have been upholding Johnson so long that it has begome 
a sort of habit, and at the expense of better judgment, as well 
as at tie expense of my own pocket, in dollars and cents, I put 
the order through. 


Jolinson has been promising a new motor for more than a’ 


year, Where is it? » We havo been hearing about new 
records. Where we they? A year ago we were going to 
have all sorts of desirable things to brace up our business, 
Where are they all? I can answer for the business and that 
is that it las suffered all the year and is suffering to-day, in 
consequence of a business policy as dastardly as it is devilish 
which has confined the output of the machine to a’ source of 
supplies both disereditable and disgraceful. No Jess than one 
lundred and twenty-five dollars was expended by the National 
Gram-o-phone Corporation in its offices here in one month in 
yeplacing main-springs; a personal inspection by one of its 
employees in the City of New York showed hundreds of 
Grain-o-phones out of commission, and no longer eating up 
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. 
records, and why? Because of improper and imperfect ma- 
terial and for no other reason, Now I say to you with all 
kindness and yet with all firmness that we will do well if we 
begin to look after our profits a little more, and have a little 
leas solicitude about the profits of the manufacturer, I have 
had a certain sympathy with you that Johnson deserved un- 
usual consideration, not because, perhaps, of what he had done, 
as because of those things which he was just going to do. ‘the 
sum total of what I have to sell to-day whieh has come from 





-Mr, Jolinson, is the same old-style, fragile motor and its sonnd- 


Dox, the former turned out, as experts solemnly assert, at any- 
where from a dollar to a dollar and ten cents greater prico 
than the same motor could be built for anywhere else; but it 
is true that 1 have been willing to make that sacrifice, the 
principal thing has been to-get machines fast enough to supply 
the demand in spite of the sacrifice. Think of a great section 
of the country like Chicago being without a single Gram-o- 
phone since the 16th day of this month, You may well be 
ashamed of your attempt to lay the blame of these things at 
my door, Itemember that the present, order was placed last 


October, and remember furthermore, that it was placed subject . 


to a similar promise to that which yon are now making, 
namely, to do the best you can, I had faith that this meant 
something and accepted the condition with the verbal promise. 
Thave had too much punishment to get caught a second time 
with the same bait, 

I note that in the present order you are perfectly willing to 
take the order with its assured profits if I will take the chances. 
T must decline and we must try to find someone who will un- 


dortake to turn out the needed motors, guarantecing deliveries. 


as to quantity and time, 

Now, Mr. Parvin, I have determined to take this stand in 
what I conscientiously believe to be the interest of the Grain-o- 
phone business, and incidently my own interests and hence yours. 
T have been putting up long enough upon the strength of what 
wonderful things were going tohappen. 1 don’tintend to char- 
acterize these things and to define them as threats on the one 


hand, or the ordinary every-day “jolly” on the other hand, . 
J. JOUY, 
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but I do confess to somo weakness in the matter, and to not 
having put an end to some things before this, Lam guilty of 
gross injustice to’ the Berliner Gramophone Company in waiv- 
ing a sifigle right, even thongh temporarily, that L had to sup 
plying a machine for the Christinas trade, for thereby I could 
have made a good deal of money for all of us, ‘These rights 
which I waived, temporarily, were given up in order that the 
business of one individual might not be interfered with, but 


now that individual pronounces himself as unwilling. or tinable’ 


to take care of my business, 1 am simply foreed, in self- de. 
fense, to other sonrces of supply. 

No business of any kind can sneceed along the lines which 
we have been following in the past, and [ don’t want to be 
considered as a part and parcel of any such policy in the future. 

Now | would like you to write me fully as to your own feel- 
ings in this matter, and 1 would like to -know frankly whether 
you subscribe to the position I have taken, or whether you 
have reasons for thinking that Iam wrong and that we should 
continue to try to do business on the present line of bolstering 
up Johnson and shielding lim from every idea of competition 
and treating him as though he absolutely controlled the entire 
situation (which he does not by any manner of means) and can 
do as he pleases with us, whether we like it or not, whatever 
the result may be to our business. 

In closing I ask you to consider what I have said as having 
been said in all respects in the kindliest manner, and with an 
eye single only to our best interests, as I conceive them, 

Very truly, 


FRANK SEAMAN, 


Benriner Graworione Company, . ta 
424 South 10th St., Philadelphia. % 
Fr, 1, 1900, 
Frank Seaman, Esq., New York City. 
Duar Sir—I am in receipt of your letter of 3iet ult. I - 
desire to say first that Mr. Johnson has had nothing whatever 
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to do with this case. Mr, Johnson was entirely willing to 
guarantee to deliver to us all the parts he was required to 
furnish in the quantities and within the time limits of your 
order to ns, but the Berliner Gramophone Company was not 


“willing to guarantee to you in the same way the delivery of 


the coinplete Gramophones, first, because of possible accidents 
beyond their control, and second, because there is nothing in your 
contract that permits you to force such guarantees upon them. 

As regards your other reflections against Mr, Johnson, based 
upon suspicions you may have or your belief in information 
that has been. given to you by others, I will say again, as I 
have said to you before in a former letter, such reflections are 
utterly unjust and uncalled for and not in any way deserved, 
Of my own knowledge I know that Mr. Jolinson has never 
permitted any work he was doing for any one else to interfere 
in the slightest degree with, or to the prejudice of any work he 
was doing for the Berliner Gramophone Company. On the 


; contrary, he has a number of times, in his desire to hasten the 


delivery of motors and sound boxes he was making for us, used 
materials that he had -purchased long before to use in filling 
orders for other goods he had received from other parties. 

L have vory fully, in previous letters, explained to you the 
only cause for the shipment during the past two or three 
weeks of a smaller nnmber of machines than heretofore, and 
these statements I can substantiate by tho most positive proofs, 
if I should be called upon to do 80. 

It is also a fact that when this great falling off in shipment 
first commenced, I think about three weeks ago, we had at that 
time in our factory over 700 gramophones under process of 


inspection, regulation, readjustment, &e., and we were com- © 


pelled to request Mr, Jolinson to stop further deliveries for a 
time, as we liad not sufficient room in which to store them. 

It seoms almost uacless to try any moro to explain these con- 
ditions to you, as we have done it so frequently before and you 
do not seem uble'to appreciate it, 

Yours truly; 


By THOS. PARVIN, 
President, 





Benrurnyrn Gramornony Company, , 
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a (Tolegram.) 
rf 2 Fennvany 6, 1900, 


'o Berliner Gramophone Co,, No, 420 So. Tenth St, Philas 
delphia, Pa 

‘Taking your letter November fifteenth as postive refusal 
accept and manufacture Gram-o-phone as per samplo submitted 
by me consider this formal notice under Section Four contract 
that 1 consider yon have made default to fill with reasonable 
promptness iny requirements and that your letter constitutes 
refusal receive or accept orders. for this model at prices and 
conditions stated, Please consider this notification my inten- 
tion to supply these goods in the manner and terms stated 
Section Eight Contract, 


FRANK SEAMAN, 


874 Broapway, New Yorx, 2/6/1900. 

Thos. 8. Parvin, Ex9., Prest. Berliner Gramophone Uo., Phila- 

dalphia, Pa 

Dear Sn. =I have long delayed taking final action upon the’ 
subject of your favor of Novein, 15th, 1899. I beg to say 
that the sample of machine made and given to you by me, is, 
as I lave before stated, covered by no patents whatever, as I 
understand the situation, excepting the patent, a copy of which 
was placed in your hands, covering certain features of the 
mechanism, Under this patent a license is held by the Uni- 
versal Talking Machine Company for use upon apring motor 
machine submitted to you, aud as I propose to have the motor 
made by the Universal ‘Talking Machine Company, this fur- 
nishes full protection to you from any possible claim of in- 
fringement in buying and selling to me these machines. 
While you have already been advised fully to this effect, I 
again atate the proposition to avoid possible misunderstanding, 
which, 1 apprehend from the tone of your letter, may have 
existed, 
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While it is true, as I havo reason to believe, and you have 
informed ine, that the Universal Talking Machine Company 
has made certain applications for patents,: as I have already 
explained, no patents Jiave iesned save the one specified, and 
consequently 1 am at full liberty in all respects to deliver theso 
machines pursuant to the provisions of our contract. It is 


evident, moreover, that if patents shall issne to the Universal ” 


Talking Machine Company, this delivery may be continued 
with safety, provided we are enabled to buy from them to the 
best advantage in the future as we may do at the present time, 

In regard to your point, made so emphatically, that the 
‘Gram-o-phone contemplated within the contract cannot be sub- 
ject to patents which the Berliner Gramophone Company does 
not control, I call your attention to tho fact that the present 
Gram-o-phone is mannfactured- under nmmerons patents not 
controlled by the Berliner Gramophone Co. but held by the 
manufacturer; and, furthermore, that of the thousands of 
machines-which I have purchased from you, and ‘alsq those 
which L have had manufactured and delivered to you by those 
acting for ine, under the contract, every one contained a motor 

“eovered by patents other than those controlled by your com- 
pany. This state of facts renders utterly ridicnlous your con- 
“tention that the possibility of danger set forth in your letter 
prevents you from taking advantage, for your profitand mine, 
of the manufacture of a very superior machine whicli the 
Universal Talking Machine Company will make for you or 
allow you to make should you be able to compete with them 
‘in price and make delivery within a reasonable time. 

I take your letter as an absolute refusal to accept and mann= 
facture under the sample which I have furnished you, and 
which I stood, and now stand, ready to furnish you, and your 
subsequent course las emphasized such refusal. Your deelina- 
tion is so expressed and is based upon such reasons that any 
further attempts to meet your views would scem fruitless, and 
I take it that it is needless for me to spend any more time in 
waiting for reconsideration by you of this expressed determina- 
tion to.refuse to manufacture the motor presented. You may, 
therefore, consider this letter a formal notice under Section 
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LV of onr contract, that I consider you to have made default 
and tg have failed to fill with reasonable promptness and de- 
spavh my order of November 1st, and also that yonr letter 
constitutes a refusal to receive or aceept orders for this model 
supplied by me at any prices, under any terms or conditions, 
and that, therefore, it is needless for me to make any further 
offer in the matter or send in any farther offer of orders. 
You will therefore please consider this a notification of my in- 
tention to supply, in the manner and on the terms stated in 
Section VIII of onr contract, the Gram-o-phone goods neces- 
sary to fill the order so defaulted by you and such subsequent 
orders as I may send, which you lave declined to receive or 
consider, as I have stated. 
tis privilege, which I hold under Section VIII of onr con- 
tract, 1 propose to carry out by supplying to you by contract 
the spring motors of the stlc, form and description, sub- 
witted as [ have stated, these |) ‘ng very superior in quality to 
those now supplied by you and meeting an urgent demand in 
the business. ‘These Gram-o-phone goods I propose to furnish 
to yon delivered in Philadelphia at the rate of seven dollars aud 
twenty-live cents ($7.25) each, complete except sound-boxes, 
which latter 1 desire to purchase from yon in each case at the 
present rate, or to supply from those in my possession purchased. 
from you. I will, of course, supply you only as my orders to 
you may require, 

Should you desire me to receive these goods for your account 
in New York, where they are to be manufactured, a saving of 





some seventeen cents each will be effected, which will bring * 


the price down accordingly. 

Now, as regards the statement in yonr later letter, that as a 
matter of business policy it will be impossible for you to listen 
to my proposition. In the first place, I do not consider that 
subject in the least involved in the present question under our 
contract; but should. it be so considered by you 1 beg to say 
that it seems to me by far the best business policy, under the 
conditions which confront us at present, to avail ourselves of 
this unexpected privilege of purchasing a far superior machine 
to anything which las yet been put out by us, delivery to be 
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: inade at once in order to meet the unprecedented demand on 
ine for a suporior line of goods for immediate delivery. These 
machines are, of course, to be supplied to yon without marks 
or other designation except the usnal ‘ patented ” marks and 
in snch form in regard to name and description as those at 
present supplied to the box manufacturer, 

I beg also hereby to contirm my telegram of this date noti- 
fying’yon of my intended action, : 
Yours truly, 
FRANK SEAMAN. 


en OT 





Berurser Gramornonr Company, 
424 South 10th St., Philadelphia. 
Fen. 19, 1900, 


0. D. Ladow, Esq. clo Mr, Frank Seaman, 874 Broadway, 
New York City. ‘aa 
Dear Sm,—The subjects to which you referred this morn- 

ing by telephone are not proper subjects for telephone discus- 

sion, there is too mich scope for misunderstanding ; therefore 

-: I declined to discuss them by telephone, 

% I shall take pleasure in receiving by mail or telegraph any 
communication on these or any other subjects that Mr. Sea- 
man may desire to send. 

Yours truly, 
Breriver Grtanornone Company, 


By THOS, S. PARVIN, 
President, 











(Telegram.) 
Fenrvary 20th, 1900, 
i Berliner Gramophone Company, No. 424 So. Tenth St., Philar 
‘ delphia, Pa, 
Will you send me order for the five hundred inachines now 


i; 
i 
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i 
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on order, or is that unnecessary? First lot about ready. I ask 
priyifege making delivery here save freight charges and delay. 
Will pay expenses your sending agent hero to receive and turn 
over, Answer immediately, 


FRANK SEAMAN, 





(Telegrain.) : 
Fen. 20, 1900. 
Franks Seaman, 874 Broadway, N. Y. 


Under no cireninstances will Berliner Gramophone Company 
place order for infringing Universal machines. See letter to- 
day. * 


BERLINER GRAMOPIONE CO, 





874 Broanway, New Yorx, 2/20/1900. 


Thos. §. Parvin, Fsq., Prest. Berliner Gramophone Co., Phila- 

delphia, Pa. 

Drax Sm.—I have sent you by express to-day a model of 
& proposed motor, enclosed in a plain oak caso, with nickel bed- 
plate and nickel finished tarntable. I hereby place with you 
an order for twenty-tive hundred (2500) of these motors, and 
agree to farnish them for the sum of $2.89 each, f. 0. b. 
New York. I will undertake, in order to enable you to con- 
vert this inotor into a Gram-o-phone, to supply the various 
parts necessary at tho following prices: Horn, as per sample 
sent you, forty cents each; Arm, as per sample sent you, 
cleven cents each; Bracket, as per sample sent you, six cents 
each, Time of delivery to begin thirty days from date, 

Upon the acceptance of this order I will place with you the 
requisite order for sound-boxes, in case I need them over and 
above those already on order. 
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Please inform me at the earliest possible moment if you will 
undertake to make this model at a price within five per cent. 
of my figures, as per my contract with you. 
Please acknowledge receipt. 
Very respectfully, 
FRANK SEAMAN. 


Delivery 75,per day if required by me. 


ere Gramornonr Company, 
424 South 10 St., Philadelphia, . 





Fenrvary 20, 1900. 


Frank Seaman, Fisq., 874. Broadway, New York City. SAVANE 
Duan Sir—We are in receipt of your telegram of even q 
date, and have wired you in reply as follows :— } 
“ Under no cireumstances will Berliner Gramophone Com- } 
{ 
i 
i 


pany place order for infringing Universal Machines, See let- 
ter to-day.” 

I presume the five hundred (500) machines referred to in 
your telegram are those you claim to have ordered November 
Ast, 1899, and to which you referred to in your letter to us of 
February 6th, 1900, stating the position you proposed to take 
in the matter. 

Events have shown us that we were entirely correct in re- 
fusing to accept your order of November Ist, 1809, not only 
for the reasons explained to you in our letter of November 
15th, 1899, but from the fact that- the United States Gramo- 
phone Company and the Berliner Gramophone Company have 
jointly started legal proceedings, and have served bills upon 
the Universal Talking Machine Company for infringement of } 
the Berliner patents, 

We beg to say to yon very plataly, that we, ourselves, will i} 
not order talking machines or parts thereof, from parties , 
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whom we are sning as infringers, rieither will we give our con- i 
; sot to yon buying or selling or using any talking machines or \ 
3 parts thereof, except such as yon buy from ns, in accordance _ 
i with the terms of our contract with you, ; 
In addition to the above, I call your attention to the fact \ 
i that we have received from the United States Gramophone 5 { 
Company a notice, dated Febraary Lith, referring to your de | 
j mand on us to place an order for the infringing Universal \ 


Machines, and in this notice the United States Gramophone it 
Company say :— , F 








' “ We desire to say most emphatically that any such action 
on your part we wonld cousider a violation of existing con- 
tracts between our respective Companies. 

We are very much surprised that sneha move should have 3 i 
been made by Mr. Seaman in view of the fact that we have 0 
| all known for some time that the Universal Company is an in- } 
| : fringing concern and that we have recently brought suit 
| against said company for infringement.” 

{ Yours truly, 


Beruiner Gramornoxe Company, 
By THOS. S. PARVIN, 


President, 


SS 


: é Berriner Gramornony Company, ' 
#24 Sonth 10th St, Philadelphia, ; 


Subject: Sound Boxes. 


Fen, 21, 1900. 
Frank Seaman, Esqe, New York: City. : 
'q: Ys 


Dear Sn—We are in receipt of yonr letter of the 20th \ 
| inst.,in which you request us to deliver to you 500 sound | 
boxes to apply on your unfilled order for sound boxes, on | 

which I believe there are still due 2500 sound boxes. i 
I beg to say that whon we accepted this order from yon for | 
5000 sound boxes, it was with the very distinct understanding { 
that you desired to use them in your efforts to soll one or two | 
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the owners of Gramophones could have one or more extra 


furnished with their machine, but most certainly it was never 
intended that they should be allowed in any way to get into ' 
the hands of manufacturers of infringing machines. } 
I have very positive information that large numbers of i 
these extra sound boxes do in some way get into the hands 
of the Universal Talking Machine Co. and Mr. Prescott, 
who place them on the particular infringing machine which 
is labeled “Zonophone” and which is sold by the Universal 
Talking Machine Co. in Canada, South America, and also in 
the United States, and these infringing parties are allowed 
either with your knowledge or without it, to get our standard 
sonnd boxes and use them on the infringing machine, Under | 
these circumstances I desire to ask you, before we ship you t 
any move of these extra sound boxes, whether you will or ie 
will not give us satisfactory assurances that these sound boxes 
will be used solely for the purpose for which we originally 
understood they were to be used, and that they will not in 
future Le allowed to get into the hands of infringing parties, 
to be used on infringing machines. 
Awaiting your reply, we.remain, i j 
2 _. Benrayer Graxornone Company, } 
By THOS. S. PARVIN,  - 


President. 


extra sound boxes to every owner of a’Gramophone, so that | 
} 
} 
i 
f 








Berumer Gramorronr Company, | 
424 South 10th St., Philadelphia. 


Fenrvary 21, 1900, 


Mr, Frank Seaman, 874. Broadway, New York City. 

Dear Sm—I am‘in receipt of your letter of the 40th 
inst., and haye also received the model you refer to and note 
that you désire to place with us an order for 2,500 of theso 


machines, * . 
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In reply I beg to say to you that this model is practically, if not 
identically, the same as the completo machine mannfactured by 
the Universal Talking Machino Company, and sold by them 
in Canada and elsewhere as the Zonophone, and for the same 
reasons as I so plainly set forth in iy letter of November 
15th, 1899, and my letter to you of yesterday, I aay to you 
again that the Berliner Gramophone Company will not 
accept any orders from you for these infringing Universal 
Machines, neither will they give their consent to your buying 
or selling or using any Talking Machines or parts thereof, 
except such as yon buy from us in accordance with the terms 
of our contract with you. 

Yours truly, 


Beruiwer Gramornone Company, 


By THOS. S. PARVIN, 
President, 


Arnin 8d, 1900. 


Berliner Gramophone Company, No. 424 So. Tenth St., Philu- 
delphia, Pa. ‘ 

* Genreemun.—I understand Mr. E.R. Jolinson has perfected 

and placed in your hands a new and superior model of a Gram- 

o-phone, 

‘There is a strong demand for machines such as I believe this 
one tobe. ow soon could yon fill an order? If you will 
send over a sample L will examine it with a view to approving 
it asa model, and if it is all right will place with you at once 
orders for immediate delivery of machines of this type in ad- 
dition to all orders placed with you to date. 

-Vory respectfully, 


FRANK SEAMAN. 


P,S—I have been expecting to receive this model some 
timo, as I understand you have liad it several weeks, 
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Bertiyer Gramornonr Company, 
424 South 10th St., Philadelphia, 
Avrin 5, 1900, 


Tr ank Seaman, Fsq., 874, Broadway, New York. 

Duar Su.—Yours of the 3d inst. which refers to a new 
model of « Gramoplione, received. To this I wish to say that 
as yet I have not scen the model to which you refer myself, 
but immediately upon the receipt of your letter, 1 sent for Mr. 
Jolingon in order that I might become enlightened on the sub- 
ject, and he assures me that while the model is perfected, the 
tools for making same are not yet completed. Le is working 
on then: with all possible haste. 

As soon as these tools are completed, he will make a sample 
Jot of machines which he will exhibit either here or in Cainden, 
and we should be very glad to have you come over to see them, 
and should you then desire to place orders on them, Mr. John- 
son can execute any order that yout would place without any 
delay, 

Very truly yours, 
Berraner Gramoruony Company, 


TOSEED) GOLDSMITH, 
1 "ice- President, 


4/10/1900. 


* Berliner Gramophone Co., No. 424 So, Tenth St. Phila- 


delphia, Pa, 
Grnrivatex,—Answering yours of April 5th, I note’ your 


statement that you are not yet ready to place the records made. * 


by the Johnson process on the market. Please keep in mind 
the fact that I have made this request formally, and that I 
protest against your decision in this matter. The records are 
ready, as yon tacitly admit in your communication, Largo 
numbers of the records have been made by talent sent to you 
at iny expense for other purposes. You wil! please enter my 
protest, and regard this as a matter for arbitration. 
Very respectfully, 
FRANK SEAMANY. 
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April 10th, 1900. 


Jerliner Gramophone Co., No. 424 So. Venth Sty Phila 
delphia, Pa, 1 
Guxrrenen,—Yonr recent bills for talent call to my attention | 

a state of affairs which is more or less unsatisfactory, Vor a } 

a long time I have been aware that talent taken to Philadelphia | 

at my expense, to which you have invariably added your 4096, { 

ete., has heen used for the development of records in Camden, | ly 
{ 











N.d. Lhave been quite unwilling to make any complaint on 
this subject, because’ I was anxious to develope the process of 
Mr. Johnson in order that J might avail myself of its advant- 
ages. Iam met, however with such curt refusals on your part 
to put the records made by that process on the market, that I | 
feel constrained to call a halt ‘on the present policy, You know 
‘ as well as I that the process is ready, and you know aleo that 
yon are keeping the records back from me for purposes other 
than development. Under the cireumstances, therefore, I ask 
that you will have Mr, Child notify me, hereafter, of the talent 
which he proposes to employ, and the price therefor, and to 
obtain my approval before such talent is engaged for my H 
account. 1 must believe that this is a fair and proper requeat ] 

for me to make, although I make it with great reluctance. 
Very respectfully; 5 


, FRANK SEAMAN, 


April 14th, 1900. . | 
Berliner Gramophone Cv., No. 424 So. Tenth Sty Phila- 

33 delphia, Pa, 
Genrrumnn.—I have yours of -April 5th relative to the new 
j model Gram-o-phone which Mr. Jolinson is making. I note { 
your admission of full knowledge of this proceeding on the 
part of Mr, Johnson and of your consent that he should so 
proceed... I call your attention to this admission on your part, 
: and demand an immediate explanation. Please tell ine how it 
is that Mr..Johnson is with your knowledge, proceeding to 
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make tools for a Gram-o-phone, a model of which lias neither 
Deen seen nor approved of by me in accordance with my contract 
with you. This is a most irregular proceeding and one which 


_ you cannot take with my consent. 


In addition to this, I am also informed that Mr. Jolinson is 
making a number of parts for complete Gram-o-phones. I 
desire to know how it is that in view of some recent history 
My. Johnson is proceeding in this manner with a full knowl- 
edge and consent on your part, 

Very truly yours, 


FRANK SEAMAN, 


Berraner Gramorione Cosrany, 


424 South Tenth Street, Philadelphia. 


Pmapetrma, April 23, 1900. 


Frank Seaman, lisq., 874 Broadway, New York. 

Deak Sr—[nasmuch as we have not had an order from 
you for Gramophones since last Fall, all of which were deliv- 
ered to you some time ago, and there now remains no order on 


our file for gramophones, and judging from your recent re 


marks that you are all sold up on what you had from us, we 
believe that the Gratnophone interest is very much hampered, 
and as your contract provides you should promote the interest 
of gramophones and gramophone gooda, we would ask you to 
place an order with us at once for gramophones, for the inter- 
est of the Gramophone Company cannot be very much bene- 
fited by tho sale of records only. 
Kindly advise us on receipt of this, your pleasure in the 
matter, We remain, 
Yours truly, 


Bexsiner Grawornony Company, 
JOSEPIL GOLDSMITH, 


. Vice-President. 
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| Bersiner Gramoruons Convany, i 

| e 424 Sonth 10th St. Philadelphia, } 

| of May 9, 1900. i 

{ Frank Seaman, Esq., 874 Broadway, New York City, } 4 
Pe j 


Duan Srx.—We are to-day in receipt of your letter of 7th 
inst. and Sth inst. in which you state you have ordered thou- 
sands of Gramophones from us since October 2nd, 1899, I 
have had very careful search made and I cannot find that wo 
lave received any orders from you for Gramophones since 
your order of Oct. 2d., 1899, for 5,000 Gramophones. ‘lo 
last shipment on this order was made some timeduring March. | 

It is entirely trae that you have sent to us since last October ; \ 
orders for Zonophones, with the expressed condition that we 
shonld order them either from you or from the Universal 
Talking Machine Co, and then deliver them to you as gramo- { 
phones. ‘These orders, as you well know, we declined to ac- { 
cept, giving you at the time very plainly and explicitly our 
reasons for such action. , t 

I beg to correct your statement that we have declined to fill 
your order for sound boxes, I do not find that we have ever de- 
clined to fill this order ; on the contrary, we did fill half of the 
order and when you requested us to ship the balance of the order 
we simply asked you to give us proper assurances that yon would 
not permit these sonnd-boxes to be sold for use on infringing 
machines, This assurance you have not as'yet given to us. 

It is strictly within our rights to decline to supply you with 
parts for the repair of Gramophones unless yon surrender to 
us or account to us satisfactorily for the loss of the parts which 
are intended to be replaced. 

I desire to answer plainly and definitely one question in your 
letter uf 7th inst. ‘The question you ask is as follows :— 

“Tf the customer heretofore alluded to supplies himself with 
records from other sources, will any sane man hesitate to plice 
the blame where it properly belongs #” 

To this question I reply simply—no. 

Yours truly, { 








| 
} 
\ 


. Bertanur Granornony Company, i 
} By THOS. 8, PARVIN, 


Drresident, } 
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Brenner Gramtorione Company, 
| 424 South 10th St. Philadelphia. 
o May 9, 1900. 
| * Frank: Seaman, Isq., 874 Broadway, New York: City. 
Drax Sm.—Your telegram addressed to our Loard of 
Directors was received yesterday and was read to the Board — 
during their meeting. - 
‘ Your request for list of matrices, &e., will have careful con- 
wy : sideration. 

q 4 Regarding your demand to know why your late orders for 
records have not been filled, we beg to ask you again to explain 
tous why it is that your orders for a long time past have been 

only for records and why you have not ordered Gramophones, 


Yours truly, 


e Burtinrr Gramornony Company, 
> By THOS, S. PARVIN, 
: | P ‘ President, 
v 
Berurrer Gramoruone Company, 
ba 424 Sonth 10th St., Philadelphia. 
% May 16, 1900. 


Frank: Seaman, Isq., 874, Broadway, New Yorl: City. 
fe Dear Sm.—We are in receipt of your telegram of 15th inst. 
: _ demanding information abont matrices. We are also in re- 
t ceipt of your two letters of 15th inst, requesting definite 
answers from us as to whether we will or will not fill the orders 
for records you have sent us lately, and further orders that you 








say you are ready to send, ’ 
4 5 Kindly let ns know why it is that yonr orders for a long time 
< past have been for records only and why it is that you have 
not ordered any Gramophones, And also please explain how 
it can possibly be considered by us that you are promoting the 
Gramophone business in the United States. i 
- La ’ 
’ 
- 
us 
* . 
re - 
‘ 
Pa z, 
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We have for some been asking you for this information, but 
you have not given it, 
4 Yours truly, 


Bertiner Granorionx Comrany, 
By THOS. S..PARVIN, 


President, 





; . 5)17/00, 
Berliner Gramophone Company, 424 So. 10th Street, Phila- 
delphia, Pa., Mr, Thos. 8.Darvin, rest. 

Dear Sm—I have your ‘letter of the 16th. I note your 
failure to answer in. the first paragraph, the plain questions 
which I put to you in my letter of the Lith, to whieh answer L 
requested a plain yes or no. I respectfully decline to consider 
your evasion of the issue as an answer to my questions, and I 
respectfully request a categorical answer to the questions put 
in my letters of the 15th inst. forthwith, 

Very respectfully, 
FRANK SEAMAN. 


% 5/18]/00. 
Berliner Gramophone Company, ‘424 South Tenth Street, 

Philadelphia, Pa, Mr. Thos. 8. Parvin, Prest. 

Dar Sne.—I have had before me for some days your letter 
of May 9th, and to which further reference is nade in your let- 
ter of May 16th. I have delayed an acknowledgment of the 
former communication because, candidly, it has seemed to me 
a waste of time to answer some features of that very remark- 
able letter. 

If you, Mr. Parvin, are willing to go so far as to state, with 
deliberation and a knowledge of tho facts, that you have had 
no orders from me for Grain-o-phones since October 2nd, 
1899, I fear that it is futile to attempt to restore the sight of 
those who won’t see. No one knows so well as yourself, of my 
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order to you on January 28rd, 1900, for twenty-five hundred 
motors complete, 

You say that it is true that I have sent yun since October, 
°99, orders for Zon-o-phones, The recklessness of sucli state- 
ments as these is pitiful, You have never received one order 
for one Zon-o-phone from me. You know it now, and you 
knew it when you made the statement. 

1 have ordered, if my recollection serves me ariglit, since 
October 2nd, 1899, something like six or seven thousand ma- 
chines for use by me in the Gram-o-phone business. My con- 
tract gives me the exclusive option as to samples of machines. 
It was my judgment that I could use two styles of machines, 
and they were therefore submitted strictly within my rights. 
You say that there was an expressed condition that you should 
order machines from me or from the Universal Talking Ma- 
chine Company. Read the closing paragraph of my order of 
Febrnary 20th, which is as follows : 

“ Please inform me, at the earliest possible moment, if rou’ 
will undertake to make this wodel at a price within 52¢ of my 
figures, as per my contract with you.” 

Read the clause in my order of April 20th, as follows: “It 
is immaterial to me whether you make these machines, or con- 
tract with Johnson or any other person for them, or allow me 
to make them for you.” 

Lean atford to go without Gram-o-phones longer than you 
can afford to let such statements as you have made go without: 
apologizing, as a fair-minded and honest man. 

The fact is that every order [have placed with yon has been 
subject to the plain specific conditions of my contract; the 
positions which you have taken relative thereto have been 
arbitrary, unreasonable and unjust, and a great financial loss 
to me, . 

Now with reference to your statement that you have not de- 
clined to fill my order for sound-boxes: You say that you have 
simply asked me to give you proper assurances thit L would 
not perinit these sonnd-boxes to be sold for use on infringing 
machines—meaning thereby the product of the Universal 
Talking Machine Company. As long ago as March 9th 1 
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said: “Ihave never sold a sound-box to the Universal Talk 


ing Machine Company and I do not intend to do.so, I will 
éxerciso whatever caution is necessary always, and everywhere, 
to protect onr joint interests, and you cannot ask me to do any 
more.” (You hold this statement of mine to be insuflicient, 
and you have subsequent thereto declined to deliver me the 
sound-boxes, your statement to the contrary notwithstanding, 

In conclusion you want to know why it is that my orders for 
a long time past have been for records only, and why it is that 


Lhave not ordered any Gram-o-phones; and you also ask mov 


to explain how it can be considered by you that I am promot- 
ing the Gram-o-phone business in the United States, 

Answering the firat clause of the paragraph, I have shown 
you above that your premise is wrong and tho statement is un- 
true. 

In answer to the second clanse, you are respectfully referred 
to those ofticers of your company who are responsible for the 
condnet of its affairs. You may ask them how I am promoting 
the Grain-o-phone business in the United States, in spite of 
the fact that a portion of my orders have been refused by them 
during the whole of this year, and that practically the whole 
of my orders have beon so refused for more than thirty days 
last past. ; om 
Very respectfully, 


i FRANK SEAMAN. 


(Telegram.) 
May 19th, 1900, 


Berliner Gramophone Company, 424. So. 10th St, Philatel- 
phia, Pa. 

Without waiving my rights relative to appointment of arbi- 
trators asked January twenty-ninth this year, I hereby request 
arbitration on specific subject of amount of money due under 
my contract by either side one to the other, L appoint George 
Il. Vail, bank president, three East Fourteenth Street, New 
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York, as my arbitrator, and request your nomination at once. 
T also request that arbitration take place in New York City. 


FRANK SEAMAN. 


Berner Gramornone Company, 

"424 South 10th St. Philadelphia, 

© May 22nd, 1900. 
Frank Seaman, Esq., 874, Broadway, New York: City. 

Dear Sm—I have your telegram and letter of 19th inst. 
Before I take any action with regard to your demand, I must 
ask you to be more specific. 

To what does your demand for arbitration refer ? 

Yours truly, 


Bertryern Gramorions Comrany, 


By TILOS, S, PARVIN, ° 
President, 


May 25th, 1900, 
The Berliner Gramophone Company, 424 South 10th Street, 

Philadelphia, Pa, Mr. Thos. 8. Parvin, Prest. 

Dear Sir.—Roplying to your favor of the 22d inst. asking 
particulars of the questions which it is my desire to arbitrate, I 
beg to say :— 

Maving previously requested arbitration to be met only with 
objection L endeavored to conform to your opinions recently: 
expressed as previously I had endeavored to follow our former 
understanding in relation to the selection of arbitrators, 

By the present submission, I do, not in any sense wish to 
withdraw‘or limit the former tender of arbitration, but ex- 
pressly to leave the same open to your acceptance. 

It is apparent that a*dispute has arisen between us regarding 
the interpretation of our agreement of October 10th, 1806, 
Such being the ease I desire an arbitration as provided by 

clause 27th thereof. 
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_T hereby appoint Mr, George F. Vail, of the City of New 

York, President of the Lith Strect Bank, a disinterested arbi- 

# trator, and notify you of the appointment and give notice to 

you to appoint an arbitrator. I have appointed my own arbi- 

trator and desire that you appoint yours. Please notify me of 
the selection as soon as made, : 


‘The questions in dispute and which are to be submitted to 


arbitration as above are :— 

Virst,-—Whether the varions payments ‘made by me under 
protest were properly protested and whether such pment 
were properly required by you under the contract ? 

Sveond.—Whether the amount of the aforesaid payments 
shonld be credited back to my account by you? 

Third.—Whether I should be compelled to pay for talent 
employed by you in producing matrices for records until you 
furnish me samples of records made from such matrices or 
assure me you will do so, and will fill orders for records from 
the same? 

Fourth.— Whether I am entitled to a statement of the ma- 
trices made for me and of the records pressed from each ? 

Fifth—Whether you are uider obligation to fill orders for 
records which I have sent to yon and which you have declined 
to honor? 

Siath,—Whether you are entitled to charge to my account 
4094 in addition to the amount paid by you for talent in 
making records wherein you have rendered to me the bills for 
talent employed? 

Seventh.—Whether you are entitled to use the laboratory 
maintained at my expense in making any matrices or records 
other than those ordered by me? 

DBighth.—W hother you are entitled to use matrices produced 
from talent ordered by me and charged to my account, ex- 
cept asand when I order records to be made therefrom ¢ 

Awaiting your carly acknowledgment and action, I am, 

Truly yours, 


FRANK SEAMAN. 
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5/26/00. 

Berliner Gramophone Company, Philadelphia, Pa., Mr. Thos. 

S. Parvin, Prest. 

* Dear Sm.—I hereby confirm my telegram to you of yester- 
day, May 25th, as follows :— 

*, “Ifear from Newark that quantities of records are being 
stamped ont by Duranoid. Telegraph immediately if this is 
true and if matrices used are those made for and paid for by 
ane. If true I protest auch action and demand an immediate 
and full explanation.” : 

I desire and demand an immediate answer to the question 
put to you therein, - You will please take notice of the protest” 
against your action, if the information referred to in the tele- 
gram is correct, 

Very respectfully, 


FRANK SEAMAN, 


May 26th, 1900,” 


The Berliner Gramophone Company, 424 South 10th Street, 

Philadelphia, Pa., Mr, Thos, S. Parvin, Prest. 

Dear Srr.—I have yonrs of May 22d. I note that you re- 
vise your former statement and admit having received an 
order from me, dated January 23d, 1900, for 2500 Gramo- 
phones, and tlfat you also refer to the cancellation of that 
order on January 27th, but how disingenuous it is to omit 
referring to the history between the receipt of my order and 
its cancellation. 

Yon have not forgotten the complaints I was forced to make. 
about the dsily delivery of machines, and which complaints 
forced me to make my order conditional upon the daily pro- 
duction of machines to cover my orders therefor. You refused 
the order because I made that condition, and you know it. 

+ You forced its cancellation because you would not agree to 
make the specified delivery, You did that npon your own re- 
sponsibility becanse Johnson has told me since that he could 
easily have delivered the number of machines daily which the 
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order called for, If circumstances, as distorted by you, justify 

You in charging me with subterfuge and a want of good faith 
in connection with, this order, then the real circumstances justify 
me in charging you with refusing to deliver me 75 machines a 
day for the reason that my success in disposing of that quantity 
of goods and reaping the profits therefrom, was not in har- 
mony with your own ideas of the conditions which you would 
prefer to have prevail. 

[Having shown to you in past correspondence that your premise 
is absurdly wrong, in that I have not ordered Gram-o-phones, 
when you have on your files orders for thousands of Gram-o- 
phones, the last clause in the last paragraph of your letter ia 
utterly nijust and I protest against it, I deny that I have re- 
fused to give you information that yon have had a right to 
ask, and 1 assert that you are at this moment refusing to give 
me information which I have a right toask. Ideny that I 
have not ordered Gram-o-phones in connection with records, 
but I assert that that has absolutely nothing to do with this 
situation, My contract with you gives me the right to order 
such Gram-o-phones and Gram-o-phone goods as my trade de- 
mands, I shall neither permit you to interfere with my right 
nor allow you to abrogate it either by false reasoning, by in- 
justice, by your continued threats or other means, 

The idea that you cannot tell me why you do not fill ny 
order for records until yon have asked and had answered a 
question which has not the slightest bearing upon the subject 
of the sale of records, is quite absurd, as any fair-minded per- 
gon will admit, 





Very respectfully, 
FRANK SEAMAN. 





Berriver Gramornone Company, 
‘ 424 South 10th St. Philadelphia, 


Jun 2d, 1900, 
Frank Seaman, Iisq., 874 Broadway, New York City, N. Y. 


Dear Sm.—We are in receipt of your letter of the 26th 
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inat., in reply to ours of 22d inst., relating to your so-called 
order dated January 28, 1900, and making various other state- 
ments and assertions, which upon their face are so manifestly 
incorrect that it seems to me there can be only two conclusions 
possible to be made from them, 

One is that you are ignorant of the actual facts in the matter 
and the other is that yon have purposely misstated or distorted 
them. I do not wish to accuse yon of the latter, and will 
therefore reply to'your letter with the idea that the former is 
the correct conclusion. 

Yon refer in the first clause of your letter to onr having 
omitted reference to the “history” between the receipt and 
cancellation of your so-called order dated January 23, 1900, 
There is absolutely no “ history” in this ease within the time 
limit you name, other than that distinetly and plainly set forth 
in my letter to you of Jan, 26th, 1900, in which I acknowl- 
edged receipt of the order and stated that while we did not 
gharantee that deliveries should be made at the rate of seventy- 
five motors per day or that deliveries should. begin within six 
weeks of that date, I stated that we would do our utmost to 
deliver this number per day if we possibly could, and that we 
would do our utmost, and believed we would be able to begin 
deliveries with six weeks from the date named. 

There was not even the slightest thought in my mind at the 
time we reccived the order but that you were acting entirely in 
good faith in sending it to us and that we were acting entirely 
in good faith in accepting it, as we did, and this is further 


proved by the fact that on the same day, Jan. 26th, I gave Mr, | * 


Jolinson the order for 2,500 motors, exactly the same way you 
had given it to us, including the conditions that deliveries were 
to be made at the rate of 75 per day, and that deliveries were 
to commence within six weeks from date. Mr. Jolson agreed 
to this and gave -me his guarantee that deliveries would be 
made as stated. I did not feel called on at all to guarantee 
these same conditions to you for the reason that while Mr 
Johnson might make the deliveries as promised, conditions 
over which we might have no control might prevent us from 
teating, inspecting, and packing the required number, or some 
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accident might prevent our seenring in time the necessary horns, 
elbows, packing boxes, &e., &&e., which we would have to secure 


in order to make up the complete machines, 

Anotlrer reason was that you lad no right to foree auch con- 

ditions upon us, , ‘Chis was fully explained to you ina later 
letter. ‘ 
I have not forgotten the complaints you made about the 
daily delivery -of machines, neither have I forgotten that in 
almost every case wliere you made these complaints I replied 
to them fully and plainly and in almost every case pointed ont 
plainly to you wherein your complaints were not at all justified 
by the existing facts, 

L have told you over and over again in my correspondence 
that we welcomed specific complaints and intelligent criticisms, 
as these would enable us to discover and correct faults, if any 
existed, but general complaints such as you were in the habit 
of making, were entirely wrong. 

My correspondence with you shows that investigation of a 
great majority of your complaints proved conclusively that they 
were utterly uncalled for and unjust. 

I did not for a moment believe that you would eancel the 
order because I objected to the specific conditions about deliv- 
eries, In almost every one of your orders sent previously you 
had in them practically these same conditions and I made the 
sane objections and you agreed to them in every ease and 
withdrew the conditions, My letter to you of January 26th 
shows for itself that we would do everything in our power to 
give you the complete machines within the time and at any 
rate of delivery per day specified by yon, and your telegram 
and letter of cancellation sent next day, January 27th, were a 
complete surprise to me, 

Yon state that we have on our files orders for thonsands of 
gramophones. This is not true, ‘Lhe so-called orders you 
refer to, althongh you do not specify them, I presume are the 
orders you have sent to us for“ Zonophones.” These so-called 
orders were not orders within the letter or spirit of the con- 
tract you made with us. And furthermore, even if outside the 
contract we had desired to accept your so-called orders, they 
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lad such conditions attached to them that they could not pose 
sibly be accepted by us, Qur reasons for not accepting thom 
have been given to you over and over again, We are entirely 
willing to stand by these reasons and we take the entire respon- 
sibility of our action in so doing, ‘ 

Since your so-called orders were refused by us you have by 
your letters and your actions more and more openly and plainly 
convicted yourself of your bad faith towards us. 

Your contract with us was most liberal to you and has per- 
mitted you to make a great deal of money, and had you lived 
up to the spirit and letter of it or even only to the letter of it, 
yon and we and all concerned would have been vastly better 
off than now when it is 80 plainly shown that for a long time 
past. you have not been promoting the Gramophone business 
as your contract called for, but you have been promoting a 
business antagonistic to the legitimate Gramophone interests 
and at the same time trying to evade your responsibility to us 
by your endeavors to hide behind the Universal ‘Talking Ma- 


* chino Co, and National Gramophone Cor, over whose actions 


you have frequently stated you had no control. 


If it should be considered necessary for us to prove posi- * 


tively that some of these statements of yours are not true we 
have ample evidence to do it, P 

You have at various times asked us to grant you various con- 
cessions or to inake changes in your contract and your reasons 
for anch requests after careful investigation on onr part have 
usually proved to be unbusinesslike or untrne, or to have 
hidden behind them the establishing of a precedent which 
would be injurious to onr interests and such requests were 
naturally refused and almost invariably after such refusals you 
have accused us of boing narrow minded and not at all liberal. 
In fact your principal complaints against us have been because 
wo wero not foolish enough to grant your many ridiculous re- 
qnesta, Our course towards you has been more than liberal, it 
has been unusually generous, and considering all the provoca- 
tions you have given us it might be called foolishly 80, Some 
of your offences have been excused on your promises to offend 
no more, some have been entirely overlooked. All might have 
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f beon forgiven had you changed your methods and shown to us 
H conclusively your intention to act in good faith towards us, but 
; this you never did, although every opportunity was given you, 
| In conclusion I most positively assert that since the contract 
' with you was entered into there has not been one single in- 
} stance of # breach on our part of either the letter or the spirit 
} of it. A 
H You have asked us certain questions a number of times and 
you have demanded ‘that we answer them. Ihave just about 
} as frequently asked you certain other questions, telling you at 
| the time that I could not intelligoutly answer your questions 
+} . until after you had first answered mine, 


It is hardly necessary to go into this matter any further, 
H Good bye, P 
| Beruer Gramornons Company, 
| By THOS. §. PARVIN, 
| Dresident. 
5 . 
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Crrourr Courr or tax Unrrep Srarus, Eastern Disrrior or 


A PENNSYLVANIA. 
+ Prank Seaman, Plaintiff, 
; ; vs. In Equity. 
Hdridge R.dJohnson, Defencant, 
AFFIDAVIT OF JOHN O, PRESCOTT. 


Starr or New Yorn, 
Orry any County or Nuw York, > se. 
Easrunn Disrrror or Nuw Yous 

John O, Prescott, being duly sworn, deposes that le is en- 
gaged in the export trade in the City of New York, and has, 
for upwards of a year ast past, handled, sold and delivered, 
sound-reproducing machines and devices, being an employee 
of I’, M. Prescott therein ; 

That on or about the twenty-sixth day of October, 1900, de- 
ponent received for said wiv throngh the mail, a card an- 
nouncing that at Room 2 October 26th and 27th, 1900, 
at tle Astor Mouse in the City of New York, improved gram- 
ophones would be offered for inspection by Courtland Shaw, 
manager, of the Traveling department of the Consolidated 
Talking Machine Company, of Philadelphia, such card being 
submitted herewith and marked “J. O. P. 40"; 

That, pursuant to such invitation, deponent called at the 
Astor Ionse aforesaid, in the City of New York and had an 






. interview with said Shaw, who showed to deponent records 





Dearing a label in black with gilt letters, as follows: “ Improved 
Gramophone Record, manufactured by the Consolidated Talk- 
ing Machine Company, Phila. Pa.” the same being of various 
numbers and titles, according as the several records repre- 
sented different productions, and that the said records were 
used upon machines similar to the ten dollar ($10.00) machine 
voon said card, and also similar to the machines ex- 
n the catalogue and price-list of the Consolidated 
Talking Machine Company, of which catalogue and price list 
said Shaw had many copies ; 
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That such records were played by said Shaw upon sich 


£ machines, and deponent was invited to place orders for the 


purchase of ivachines and records ns advertised in said catu- 
logue, and on said card ; 

That thereupon deponent inquired the connection of said 
Shaw with the Consolidated Talking Machine Company, and 
was informed that it was official and that any representations 
or sales negociated by said Shaw, would be honored and sub- 
stantiated ; ‘ 

‘That in the course of such interview, said Shaw: produced 
and showed to deponent a postal card bearing the heading 
“Not enjoined,” signed by the Consolidated Talking Machine 
Company, of Philadelphia, and dated October 24, 1900, being 
the sane imprint as the one marked herein I’, 8. ¢O? ’—being 
the same as the card herein exhibited marked “J, O, P. 6B?” 
—und at the same time delivered to deponent a printed notice 
in imitation of typewriting, or a carbon copy made by such 
précess upon the paper of the Consolidated Talking Machine 
Company, which said notice further elaborates the con- 
tents of such postal card, aud is hereunto annexed, marked 
“3,0. P60? 

And that during such interview, said Shaw offered to take 
the order of deponent for five thousand (5,000) of auch records, 
which were being rapidly manufactured, as stated by said 
Shaw, who also offered to sell to deponent or his said firm, 
any of .the machines illustrated in such catalogue, in sueh 
quantities as might be required, delivery to be made as rapidly 
as manufacture could be carried on; 

And that thereafter, deponent’s said firm received in the 
mail the envelope and cireular of dealers’ discounts on gramo- 
phones, records and supplies put ont by such Consolidated 
Talking Machine Company and herewith exhibited, marked 
“J,0, P.'D?” and “J. O, P, ‘E’” respectively, 

(Signed) J. O, PRESCOTT. 


Sworn to Detore me this 29th day of October, 1900. 
(Signed) Ununry B. Tuoatas, 


{azar .O : Notary Public (17) New York County. 
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U.S, Crrourr Courr, Easrern Disrrtor or Penna. 
¥ - ‘Frank Seaman ) zs | 
: va { In Equity. 
| | ; 
| Eldridge R. Johnson, J 
— = AFFIDAVIT OF ORVILLE D. LaDOW. 
Stare or New York, | 
County or Nzw York, } 5. i 
5 Crry, ov New Yorx, 
” ' 
Orville D, LaDow, being duly sworn deposes and says that 
| 4 he is the Seeretary of the National Gram-o-plione Corporation 





g business at No, 874 Broadway, New York City ; that he | 
received at the aforesaid address, by mail on the morning of i 
_, Thursday, October 25th, A. D. 1900, a postal card bearing the « 
caption “Not Enjoined,” said postal card being signed by 
the Consolidated Talking Machine Co., Philadelphia, Penna., { 
- and having been mailed in said city of Philadelphia, October tt 
24th, A. D, 1900, that he has compared the said postal ecard, } 
with a postal card referred to in the affidavit of Frank Seaman 








” “and finds the two cards to be identical; that the deponent — 
ir caused inquiries to be made among the local talking machine i 
¢ * » trade relative to the receipt of sim lar postal cards, and that 
l we while he, the deponent, has no actna! knowledge of the num- 
< ‘ ber of such cards so received yet there was a general admission t 
that such card had been received, and in one case in particular =. } 
there was complaint made that such cards lad been received } 
] * "by his enstomers and that they were demoralizing and disrupt- | 
w * ing the business of the dealer in question. { 
‘ i (Signed) | ORVILLE D. LaDOW. \ 
. 
Sworn and subscribed to before me this 25th day of October, 
A. D, 1900, \ 
Pe (Signed)  Franx Cocinanr, { 
[sear] Notary Public 160, New York: County, | 
J 
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* In rae Crroorr Courr or tae Unrren Sraris ry AND For Tue 
Easrunn Distrior or Punnsynvanra, f 
i . d \ 
Frank Seaman, Plaintiff, | . } 
f | ie | 
tes P ve In Equity. he 
Bldridye P. Jolnson, Defendant, i 
i AFFIDAVIT OF CHARLES S, HALL. . * | 
' J | Conmonwrartir oF PENNsYLvANtA, } | 
i } Orey & Counry or Pumnaverrnta, { si j 
~ H i 
= 3 Charles S. Hall, having been duly sworn according to law, | 
= i deposes and says :— (: 
| 1 am engaged in the business of selling talking machines fi 
H and general supplies at No. 18 North Ninth street, Phila- i 
| delphia, ‘ | 
* i On the morning of October 25th, 1900, Horace Sheble, Sec- it 
it retary and Treasurer of the Hawthorne & Sheble Manufactur= { 
. 4 ing Company, gave me tho postal card annexed hereto stating | 
if that it had been received by his Company on October 25th, t 
i 1900, as endorsed thereon. i) 
Donel i : (Signed) 0, S, WALI, i 
ts i ? | 
‘ { Sworn to and subscribed before me this 25th day of Octo- 
Os ber A. D. 1900. 
} (Signed) 
} [svat] ‘ Notary Public. ! 
- Kt 
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| Unrren Srarrs Cmourr Courr Easrern Disrrtor or { 
| PuENNSYLVANIA. { 
| oa Frank Seaman, complainant, 4 
al ss ; against | In Equity. 





| . i 
| Eldridge I. Johnson, defendant. } 


AFFIDAVIT OF WALDO G. MORSE, 








Srare or New Yorx, 


Easrrrn Disrricr or New Yorr, 
83, 
Crry ann County or New Yorn; 


Waldo G. Morse, being duly sworn, deposes: That he is 
solicitor for the Complainant in the above entitled cause, 
! : That deponent has examined the files of this Court, and finds‘ 
the following bills in Equity thergupon: 

‘Berliner Gramophone Company against Johnson, In Equity, « 
to restrain the defendant from using the name “ Gramophone” 
in marketing the Talking Machines manufactured by him. 

Consolidated Talking Machine Company of America against 

- Johnson, In Equity, to restrain the defendant from using the 

. name “ Consolidated Talking Machine Company.” 

oO Johnson against The National Gramophone Corporation, In 

, Equity, an action to restrain the defendant from using certain 

patented appliances, the property of said Johnson, a half inter- 

est wherein was, throug! mesne assignments, transferred to 

Lhe Thomas S. Parvin, and tien re-transferred to said Johnson, 

That the Johnson who is a party to such snite is the defend- 

ant in this cause, and deponent begs leave to refer to the 
record in said causes for the full purport of such Bills. } 

. Americun Gramophone Company against U'he Berliner 

Gramophone .Company, In Equity, an action to restrain the 

G | Defendant from infringing upon certain Patents of Coim- 
. plainant. c 

That deponent has likewise examined the Docket of the 

United States Circuit Court for the Eastern District of New 
York, and finds the following causes there pending 


SN 
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Eldvidge-R. Johnson (the defendant in this action) against 
Lhe Universal Vallsing Machine Company, In Equity, such 
wiction being brought to restrain the use of machinery and \ 
applianges alleged to infringe the same Patents set forth in the 
Pennsylvania action by the same Complainant against The 
National Gramophone Corporation. 

Berliner Gramophone Compuny and United States Gramno- 
phone Company against The National Gramophone Company, Rint 
In Equity, to restrain Lhe National Gramophone Corporation, 
the defendant, from using in its corporate title the word or 
name “Gramophone,” the same being claimed as a copyright 
trade name, the property of Complainant; a copy of the Bill 
in said suit being herewith exhibited, marked “ W,G. M,, 1,” ( 
té which deponent begs leave to refer as part hereof, 

Jn the same Cirenit, American Graphophone Company 
agninst Z'he National Gramophone Company and Frank Sea- 

| x man, In Equity, to restrain the use of machinery or appliances . 
infringing the Patents of the Complainant; being the same 
i Patents set forth in the suit of ‘he American Gramophone 
Company, such Complainant, against The Berliner Grano« 
phone Company, in the Eastern District of Pennsylvania, and 
above specitically referred to. 

‘That aftor diligent search of the records of the Conrts, depon- 
ont verily believes, and deposes, that no other suits in equity 
are pending, affecting the matters, things, rights, or parties to 
or in this action involved, other than as aforesaid ; and that no 
{ <a mae actions at Jaw are pending by or between the same, or any of 
| } them, save an action at law for damages brought by the Ber 
liner Gramophone Company against J’rank Seaman in the 
| 7 » United States Circuit Court of the Eastern District of New 
{| York, the Plaintiff wherein sets up the matters and things 
alleged by way of defense in the action brought by Com- 
plainant herein against said Berliner Gramophone Company in 
. the Western District of Virginia, and set forth in the Bill in { 

. . this suit; and that the ‘process therein was served on defend= 

t ant on or about the twenty-third day of October, 1900. 
H That no other controversy, exists, so far as deponent is 
informed, and deponent believes that no controversy has ex- 
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isted, in regard to the exclusive right of Emil Berliner and his 
assigns to tho use of the word “ Gramophone” in connection 
{ : with Talking Machines, and otherwise, save na in and by said 
{ suits" disclosed; and that no controversy is disclosed in anid 
} suits, or any of them, saving only in the action to restrain the 
National Gramophone Corporation from using the word 
‘ “Gramophone.” 
| ‘That deponentacted as Conneel upon the incorporation of The i 
| National Gramophone Company, and has acted as Counsel for ye 
4 The National Gramophone Corporation, which succeeded to j 
| the business of the same, continuously up to the present time, 
Es ’ and has been familiar with the Gramophone business for 
i upwards of four years last past, in connection with this said 
4 i employment, . 
. That deponent has conferred with the officers and directors 
’ of ‘The National Gramophone Corporation and The Berliner 
mis Gramophone Company, and on one occasion met the defend- 
s é : ant Johnson, prior to the commencement of this action; and 
i 5 that during all of such time the word “ Gramophone” has been 
claimed and recognized as the trade name, and exclusive 
1 property and trade-mark of said Emil Berliner and his assigns, 
and that the use of the same by The National Gramophone 
Company and ‘The National Gramophone Corporation, its sue- 
Le Tan cessors, has-been under and pursuant to the authorization, con 
sent and license of the persons so exclusively entitled to such 
, use; and that said Corporation has dealt very largely in 
hows | Gramophones and Gramophone goods, and has distriyuted the 
F: same throughout the United States, and sold vast quantities 
* thereof, and still has no hand goods, wares and merchandise - 
! 5 manufactured under the Patents of said Borliner, and carrying 
the right to use the name “Gramophone,” which said goods it 
is engaged in marketing, as it has opportunity. 
~ That no oceasion has arisen or attempt been made to enforce 
the said Berliner Patents, by. suit or otherwise, until a very 


€ 

















< recent period, the public having generally acquiesced in the 
exclusive right of said Berliner and his assigns to the use of i 
said Patented devices and name, | 
That heretofore, and in or about the month of September, i 
A 
i ~ . 
be? 
v . 
> . 
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1900, in the Cirenit Court of the United States for the West- 
arn District of Virginia, Samuel Ford and William ©, Smith 
ebronght their Bill in Equity against the Berliner Gramophone 
Company, and process thereunder was duly issued upon said 
Bill, duly verified, and affidavits in support thereof, and cer- 
tain exhibits annexed thereto, being the Bill, affidavits and 
Exhibits marked “ W. G. M., 2,” to which deponent begs leave 
to refer as a part hereof, certified copies of such aflidavits 
being presented herewith, togother with similar affidavits in 
the other actions hereinbefore and in the Bill herein referred 
to; and that in such suit an injunction was awarded against the 
defendant, the Berliner Gramophone Company, and the same 
was sustained, as per an order proposed to be entered, more 
fully and at length appears; all such papers being hereby 
referred to, and presented to the Court, aud marked 
“W. G. M., 3,” the same having been furnished to deponent 
by counsel for said complainants. 
‘That, as appears by the affidavits in all of said actions, certi- 
fied copies and copies whereof are hereunto annexed and 
referred to as aforesaid, being marked “W. G. M.,.5” the 


defendant herein, Eldridge R. Jolson, manufactured solely: 


for the complainant and for the said Berliner Gramophone 
Company, up to and including the time when Notice of Injunc- 
tion in the suit of Complainant against said Berliner 
Gramaphone Company was served upon him, and that at 
the time of the service of such Notice the Defendant was 
engaged in the mannfacture of twenty-five hundred of such 
machines, eighteen hundred whereof had been delivered 
to said defendant. The proceedings in such actions and the 
consolidation set forth are likewiso disclosed. 

That Notice of the aforesaid Motion to enlarge said injune- 
tion issued against the Berliner Gramophone Company, afore- 
said, and likewise of the rule for the name, was duly given by 
service of certified copies thereof upon the defendant herein, 
as well as all other persons connected with such business whom 
it was possible to find. 

That deponent exhibits herewith, and begs to refer to for 
fall information, copies of the Certificate of Incorporation of 
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‘The Consolidated Talking Machine Company of America, and 
of the Oharter of the Johnson Sound Recording Company, 
marked repectively “ W, G. M., 6” and “ W. G. M., 7.” 

That deponent is familiar with the manufacture, style, and 
constuction of the gramophone, as the same has been mannufac- 
tured by said Jonson, the defendant, and by said Berliner 


Gramophone Company, marketed by Complainant, and the * 


machines offered for sale in the Catalogne of the defendant 
are in many instances identical with those which lad previously 
been manufactured by said Defendant for the Complainant 


and for said Berliner Gramophone Company, and in all cases 


substantially the same, 
(Signed) WALDO G. MORSE. 


Sworn this twenty-ninth day of October, 1900, before me. 


‘ " (Gigned) - Huyry B. Tuomas, 
{seat} Neigry Public (17), New York County 
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In rine Crecurr Courr or ti Unrren Srares ror rau Easreny 
a Disrnier or Pennsycvanta, 


Frank Seaman, Plainti, 





} 
against \ In Equity, i 
| 
Tldridge It. Johnson, Defendant.) 


AFFIDAVIT OF EDWARD D. EASTON. 








H Seark or New York, )} rr | 
| Counry ov New York, f°" | 
Edward D. Easton, being first duly sworn, deposes and says, \ 
that he is the president and general manager of the American 
| Graphophone Company and of its sole selling’ agents, the 7 


Columbia Phonograph Companies. 

Deponent further says that he has been interested in the 
talki machine business, both financially and otherwise, ever i Fi 
since its inception, and for the last twelve years or more he . hin 
has given his time and attention exclusively to that business, } 
That he has made it a point to keep informed on all matters th 
i relating to the past history, the conrse of development and the 4 
present condition of the talking machine business in all details q 
of every branch of that business.” , 

Deponent further says that al). persons engagaged in tho 
talking machine business recognize that there ave three types, 
or kinds, of talking machines now on the market, to wit, the 
Graphophone (manufactured by deponent’s companies), the { 
| Phonograph (put out by the Edison Companies), and the 

Gramophone, 3 | 
The Graphophone and Phonograph are practically the same, 
operating on the same principle but different in minor details 
of construction, as well as in the appearance of the various 
machines of each type. The Gramophone talking machines 
are characterized by the flat tablet or disc record, the square | 
or enbieal box upon which the record is mounted for rotation, 
; together with a long swinging arm monnted at some distance 
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from the revolving table that carries the record. This swing- 
ing arm carries at its free end the sound box or reproducing 
dgvice. 

‘These machines aeponent has always understood and be- 
lieved lave hitherto heen known as “ Gramophones,” and de- 
ponent is fully satisfied that if these machines ever been _ 
designated by any other name than “Gramophone ” deponent 
would have known the same, i" 

Deponent further states that no other talking machines of 
any kind whatsoever have ever been designated as “Gramo- 
phones.” 

Deponent further states that a number of suits have recently 
been instituted against him personally and against his com- 
panies in this court, among others, a bill in equity filed on or 
abont the 16th day of August, 1900, by the United States 
Gramophone Company and the Berliner Gramophone Com- 
pany. . 

tn the Dill just referred to, and in paragraph 18 thereof, 
occurs the statement that the said Berliner Gramophone Com- 
pany “is engaged in the manufacture and sale of machines for 
recording and reproducing sound, called the ‘Gramophone’ ; 
that it is the general practice in trade to call all machines for 
recording and reproducing sounds ‘ Talking Machines’; that 
among the other talking machines now manufactured and sold 
in the United States is the Graphophone talking machines, 
manufactured by the said American Grapiiophone Company.” 
And in paragraph 14 of the said bill occurs the statement that * 
the said Columbia. Phonograph Company has been selling 
graphophones manufactured “ by the American Graphophone 
Company, in competition with the ‘ gramophones’ sold by the 
Berliner Gramophone Company.” 

This bill of complaint was signed and sworn to be Emile 
Berliner as President of the United States Gramophone Com- 
pany and by Thomas S, Parvin as, President of the Berliner 
Gramophone Company, and signed by Horace Pettit, Loward 
W. Hayes and Lyons & Bissing as Counsellors and Solicitors 
of complainants, 

Deponent further states from his long experience in the 
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business and his intimate knowledge thereof as already indi- 
cited, that the name by which a partienlar type of-article or 
machine becomes known in the trade is a most valuable asset, 









If a machine possesses merit and “ selling properties,” it soon 
~ becomes known by the name given it, while on the other hand 
the trade name so given suggests at once to all persons en- 
gaged in the business the particular machine with which the 
name has become associated. In terminating litigation form- 
| erly existing between the American Graphophone Company, 
us Fd and the Edison interests, this fact was so well recognized that 
althongh there was a mutual exchange of licenses, whereby 
=| each party was permitted to manufacture under certain patents 
| of the other, yet the contract expressly provided that the 
Graphophone Company should not eall any of its machines 
“Phonographs,” and that the Edison phonograph interest should 
. not cull any of their machines “ Graphophones,” and that the 
i. | distinctive types covered by these designations should be kept 
as po separate and distinet in the future. 
H In view of al! the foregoing, Ceponent states it as a fact that 
the éxclusive right to sell gramophones or any other articles of 
manufacture would be practically worthless if the licenses did 
- not at the same time have an exclusive right to use the trade 
Hy name identified with that article, and by which that article is 
i known. 
! (Signed) “EDWARD D. EASTON. 
1 
o ' Sworn to before me this 25th day of October, 1900. 
~ 1 (Signed) © Wrixraat E, Hier, 
. | [sxat]} * Notury Publie, No, 219, New York County, 
! 
| . 
} r 
re \ ‘ 
. { 
} 
1 
” ° 
s 
_¥ s 
> 
- 
~ 
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Unxrrev Staves Crroorr Court, Eastern Disrntcr or Prnn- 
SYLVANIA, 


Frank Seaman, Plaintif’, ) 
against | In Equity, 

’ | 

Eldridge 22. Johnson, Defendant, ) 


AFFIDAVIT OF ORVILLE D.-LaDOW. 


Crry anp County or New York, 


Srarz or Nuw York, 
88, 
Easrern Disrater or New York, 


Orville D. TaDow, being duly sworn, deposes: That he is 

* engaged in business in the City of New York. That for up- 
wards of thr re last past he has been engaged in the busi- 
ng and selling Gramophones and Gramophone 






ness of bu, 
goods, manufactured by or for the Berliner Gramophone 
Company, and sold by it; and that in connection with his said 
business he has had frequent interviews with the officers, di- 
rectors and employees of said Company, and has been familiar 
with the course and conduct of its business in a large measure, 

‘That in the conduet of said business, and in such manner, he 
has had upwards of a hundred interviews with the Defendant 
herein, Eldridge R. Johnson, That such interviews have 
been had both at the factory of said Johnson, in Camden, New 
Jersey, and at the Office of the Berliner Gramophone Company, 
in Philadelphia, Pennsylvania, or the personal office of Thomas 





8. Parvin, the President of the Berliner Gramophone Company, ° 


alarge majority of such interviews having been held in the 
latter two places. 

That such interviews freqnently lasted an entire day, and 
were taken up with discussions of the best type, style, form 
and design of Gramophones to be manufactured by said Ber- 
“liner Gramophone Company, and relative to improvements on 
the types then in use, wherein said Thomas S. Parvin, as Pres- 
ident, invariably referred, as to questions of policy, of style, 


. 
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manufacture, design, and all similar matters of. mechanical 
construgtion, largely to the Defendant Johnson, 

‘Nhat in the course of conversations between the Deponent 
and the Defendant, the said Johnson has invariably defended 
and acknowledged the validity of the Patents issued to Mmil \ 
Berliner, with one exception, namely, that he expressed his My i 

i) 





doubt at one time as to the Gramophone being able to sustain 
its defense in the action brought against it for infringement by 
the American Gramophone Company; but did not then in any [iii 
e way question the validity of the claims contained in the Ber- 
liner Patents themselves, 
‘That above one year ago, in a conversation held in the Hotel } 
j Walton, in the City of Philadelphia, and State of Pennsylvania, | 
% in the presence of Charles 8. Iall, in or abont the month of | 
July, 1899, the Defendant Johnson, stated to the deponent { 
emphatically that he had had oceasion to study, with the utmost VY 
care as to detail, and with the assistance of his Attorney, the f 
various claims of Emil Berliner to the Gramophone Patents; 3 | 
and that he, the deponent, has come to the irrevocable concln- t 














sion that the Patents were strong—much more so than he had ty) 
", ever anticipated—and could not be successfully assailed by any i) 
im) person, or evaded, and that any Gramophone or similar Ma- Hh 
} chine would of necessity infringe those Patents. f 
| | That Emil Berliner is one of the largest stockholders in the } 
{ London Gramophone Company. ] t 
| (Signed) ORVILLE D. LaDOW. : 
{e ¥ Sworn to before me, this 25th day of October, 1900. [ 
/ | (Signed) Henry 2, Tuompson, “me val 
| [axar] Notary Public (17) New York County. i 
| ‘ { 
$ i | 
eee | 
. { 
| 
— } j 
~ : i 5 
. 
? - 
rey ‘ 
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Unrrep Srares.Crmourr Court, Easrern Disrricr or 
PENNSYLVANIA, 


+ Frank Seaman, plaintif,, | 
vs. In Equity. 
Eldridge I. Johnson, defendant. 


AFFIDAVIT OF OHARLES 8, HALL. 


Srate or PEnnsyivanta } 
Crry anv County or Pinnapenrma 

C. S. Hall, being duly sworn, deposes and says that he has 
read the aflidavit herein veritied by O. D, LaDow on the 25th 
day of October, 1900, and knows the contents thereof ; 

That the statements therein contained regarding the admis- 


valid and very broad, are true; and that the defendant de- 


. Clared in the presence of deponent that no one can manu- 


facture gramophones, or a disc machine with a swinging arm 
withont infringing the Berliner patents, set forth in the Dill 
herein ; 

Deponent further says that on the 23rd day of October, 
1900, he cansed to be purchased thirteen (13) records similar 
to the three (2) submitted and filed herein marked “ Inproved 
Gramophone Record manufactured by the Consolidated Talk- 
ing Machine Co., Phila. Pa, 

Deponent further says that the Exhibits filed herewith and 


marked respectively “0, 8, IT, 1” and “0, 8, II. 2” are goods « 


such as were purelased from the Berliner Gramophone Com. 
pany by l'rank Seaman, ; 
; (Signed) 0. S. HALL. 


Sworn to and subscribed before me this 30th day of Octo- 


~ ber A. D, 1900. 


D (Signed) S. Sato: Rrooxn, 
{szar] Notary Jubtio, 
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fa Unrrep Srams Cmourr Courr, Eastern Disrricr ov 
cl Pennsynvanta. 
Frank: Seaman, Complainant, 
> | 
a against 7 In Equity. 
| 
Eldridge R. Johnson, Defendant.’ } : 
AFFIDAVIT OF ORVILLE D. LaDOW. 
ws 
Eastern Drsrricr. or New Youx, 
| fi Srarz or New York, t 88. 
Crry anp Counry or New Yorr, 
Orville D. LaDow, being duly sworn, deposes and says; 
That le has read the affidavit of Frank Seaman, the Com- 
e plainant herein, verified this day, and knows the contents 


thereof. 

That the statements therein contained in regard to the sale 
to The Berliner Gramophone Company of London, Limited, 
are true to the knowledge of Deponent, and that such sules 
were made in all respects as in said aflidavit stated. 
ball | Deponent further says that at’ the request of the Complain- 

ant he has personally made objection to the manufacture in 
this country of goods, saving for the Complainant Seaman, and 
| has objected to such manufacture and sale abroad, as afore- 
* said; deponent further says that he has heard produced tho 
" : | records mentioned in the aflidavit of Prank Seaman aforesaid 5 
| 
! 
| 
| 


| 





Pied that he also is able to recognize the voice of said Ohild, as by 
. said Frank Seaman inore particularly set forth, 
(Signed) _ ORVILLE D, LaDOW. 
Subscribed and sworn to before me, this 29th day of Octo- 
¥ : ber, 1900. 
o j : (Signed) Taxyry B. Toatas, 
} ” [erat] Notary Public (17) New York County. 
| 
|. 
. 
= » 
- 
i 
bal A 
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Unrrep Srarss Omcurr. Courr, Eastern DierRI or 
PennsyLvanta. 


Frank Seaman, Plaintif’, | 


é vs. 


: In Equity. 
Jldridge 2, Johnson, Defendant, J 


+ AFFIDAVIT OF FRANK SEAMAN, + 


Srare or Nuw York, 
Ory anv County or New Yorx, 
Easreny Disreter or New Yous 

Frank Seaman, being duly sworn, deposes that he has been 
familiar with the gramophone business upwards of four years 
last past, and has dealt largely in gramophones and gramo- 
plone goods, and that the name “ gramophone ” has been used. 
exclusively in connection with goods manufactured under the 
B 
with the same pursuant to such business ; 

Defendant further says that he has examined the card pre- 
sented with. the affidavit of John O, Prescott, verified upon 
this date, and that the so-called ten dollar ($10.00) gramophone 
illustrated upon said card, is the same identical machine that 
has been heretofore manufacttired by defendant for the Ber- 
liner Gramophone Company and deponent, saving that it has 
the improved arm support adopted in the Berliner Gramo- 
phone Company’s later models. 

And deponent farther says that in the catalogue a and price 
list of defendant in this cause exhibited, appear other and 
various machines which are identical with those manufactured 





- by defendant for said Berliner Gramophone Company, and 


deponent ; 

Deponent further says that the ents and designs herewith 
submitted and to which the deponent begs leave to refer, are 
those used by-deponent and by the customers of deponent in 
advertising and selling gramophones manufactured by defend- 
ant herein for the said Berliner Gramophone Company and 
for deponent, marketed by deponent and by his said enstomers, 


liner Gramophone patents, deponent having dealt in and _ 
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and which have been so manufactured; sold and marketod for 
rseveral years last past, and that such ents and illustrations so 
exhibited are marked “F, 8, «D?"; 

Deponent further says that he las learned through the ree 
ceiptof advices, and copies from various places, that tho cir 
culars, printed matter and advertisements referred to in the 
aflidavit of deponent, and in the other aflidavits herein, have 
been sent broadcast throughout the United States ; 

Deponent further says that he las spent or caused to he 
spent upwards of one hundred thousand dollars ($100,000) in 
advertising the gramophone under such name, and made value 
able thereby the exclusive right to use such word “ Gramo- 
pliue” so 28 aforesaid the property of E. Berliner and his 
assizens, and of deponent; and that snch name, so advertised 
las been nsed exclusively to distinguish machines mannfact- 

hee ured under said Berliner patents, and containing essentially a 
| flat dise record and swinging arm, all as fully set forth in the 





ns, 
| + Deponent farther says that the records submitted and filed 
herewith, were made for deponent by the Berliner Gramo- 
phone Company aforesaid, and that the same are in style, 
name, kind and quality, similar to. the records purchased by 
deponent from said company during the years last past and 
known by the defendant to be so purchased and dealt in by 
; deponent under said Berliner patents; 
That the names, markings and devices upon sneh records are 
as follows :— : 
“KE. Berliner’s Gramophone Patented 8, 1887, May 
15, 1888—May 1890, Feb'y 19, 1895—Oct. 29, 1895, Other 
patents applied for? Independence Bell by Wm, F, Ifooley, 
H O797 UL" . 
| “EK. Berliner's Gratnophone, Patented Nov. 8, 1887, May 
{ 15, 1888—May 6, 1890, Feb’y. 19, 1895—Oet, 29, 1895, Other 
| Patents applied for, Trio from Tolauthe, Sung by the Orig- 
j inal Lyric Trio, Wm, TF. Wooley, 0298 0.” 
{ “KE. Berliner’s Gramophotie, Patented 8, 1887, May 
} 
| 








15, 1888—May 6, 1890, Feb'y, 19, 1895—Oet, 29, 1895, Other 
patents applicd for; Ma Money Lou, by Edward M. Favor, 
: 05382 1.” vt 
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Deponent farther says that-large quantities of the goods 
purehased and dealt in by him under and “pureuant to said 
business and under such name in this country, were sold and 
distributed through the vendees of deponent, to the Gramo- 
phone Company, Limited, of London, and that upon such 
machines, so sold by the customers of deponent, deponent re- 
evived great profits, and that such sales amounted to upwards 
of one thonsand (1,000) machines and fifty thonsand (50,000) 
records, one order for such amount having been received by 
deponent for nse in such London trade; and 82,000 records 
and upwards, having been so sold in addition ; 

And deponent further says that the cessation and cutting off 
of such orders aud deponent’s said customers, was brought 
about through the manufacture and sale by defendant, with 
the consent and acquiescence of the Berliner Gramophone 
Company of gramophones and gramophone goods to be 
shipped direetly to said London Company, to the loss and 

~ damage of deponent in his said business, and that such manu- 


and consent by said Berliner Gramophone Company, were ob- 
jected to, and protested against, and never ratified or consented 
* to in any way by deponent. 

8 Deponent further says that from the thirteen (13) records 
3 purchased as set forth in the aflidavit of C.S. Iall, deponent 
is able to recognize in the announcement preceding the record 
in many cases, the voice of C. G. Child, for a long period of time 
the record-maker for the Berliner Gramophone Company, while 
deponent was engaged in furnishing talent for the production 
of records; and that on the three (8) records, namely, The 
Man Behind the Gun, Hands Across the Sea, and Limburger 
| Cheese, filed with the affidavit of said Tall in this canse depo- 
nent is able distinctly and unmistakably to recognize the voice 

«  ofsaid Ohild in such-announcement upon two. 


(Signed) FRANK SEAMAN. 


Sworn to before me this 20th ‘day day of October, 1900. 


(Signed) Ienry B, Tiroxtas, 
{sear} Notary Public 17, New York Cuunty, 








. facture, sale and shipment by defendant, and such acquiescence + 
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| In me Cmourr Courr or tax U. S. ror tm Easrmen Dist, h 
eo or Penn. \ 
| het ; Frank Seaman, Complt., | \ 
vs. . In Equity. | 


| 
Eldridge R. Johnson, Deft, J 





AFFIDAVIT OF ©. A. L. MASSIE, 


! 

Sratz or New York, | | 

County or Nuw Yous, f° | 

Charles A. L, Massie, being first duly sworn, deposes and \ 

says: Lan of lawful age, and reside in the City of New York. i 

- Lam an attorney-at-law, and a Registered Patent Attorney, I H 

- was for a number of years an Assistant Examiner of Patents | 

Sie j _ in the U.S. Patent Office, and for nearly three years last past ; 

have been associated with Philip Manro Esq. in charge of | 

Mr. Mauro’s New York office, and as associate patent counsel j 

for the American Gramophone Co. While inthe Patent Office | 

v my duties consisted in examining applications for patent, in con- | 

strning and passing on the claims thereof, and in considering and { 

determining questions of patentability ete. Since being with \ 

Mr. Mauro as counsel for the Am Gramophone Co, as i 

above, my attention has been devoted in partienlar to the , 
talking machine art and the patents and other printed publica- 

& | tions relating to that art, 

1 have read the U.S, patents granted upon the application 
of Emil Berliner, of Washington, D. C., and believe 1 under- 
stand the same. I have also seen and examined a number of 

the talking machines made for the Berliner Gramophone Co. | 

(as 1 am informed and believe by the defendant herein) and { 




















mm e . known as “Gramophones”; and [ believe I understand the 
_ construction and mode of operation thereof. } 
Claim 5 of U. S, Letters-patent No. 534,543, granted Feb. } 
19, 1895, upon the application of the eaid Emil Berliner is for \ 
| the method of reproducing sounds from a record of the same, | 
} i 
~ | 
~ . 
y 6 
- 
- ‘ 
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which consists in doing two (2) things by and in accordance 
with that record, These to things are: (1) vibrating a 
“stylns”; and (2) propelling or feeding the same along tho 
record, 

-A “record” as understood in this art, and as described in 
the patent under consideration, consists of a tablet or dise 
having a slight (spiral) groove containing irregularities corre- 
sponding to sound-waves,—the same being capable (when in 
operative connection with a “talking-machine”) of giving 
forth an audible reproduction of the sounds. It also consists 
of the irregularities themselves that constitute the very record 
of the sounds, The patentee constructs what may be desig- 
nated a potter’s wheel or “turn table” for rotating this 
“record dise” and thereby causing the record-groove to pass 
under the “stylus”—which is the instrumentality for repro- 
ducing the sound. The irregniarities of the record-groove 
cause the “stylus” to wibrate ; the patentee further proposes 
that the stylus and its mounting shall be fed bodily throughout 








the entire groove. For this purpose he directs the stylus to” 


he mounted on the end of an arm that is pivoted at some dis- 
tance from the record so as to be free to swing across the 
latter, Ly this means he accomplishes the twofold purpose 
called for by his claim 5, viz: he both vibrates the stylus by 
and in accordance with the record, and at the same time pv0- 
pels the stylas slong the record because the spiral groove acts 
as a feed screw to food the stylus on its swinging arm support. 

Turning now to the “Gramophone” already referred to I 
find that this machine lias a turn-table for rotating the record, 
Upon this turn-table I find a dise having a slight spiral 
groove; and when the machine is operated I hear the sounds 
given forth, and-I therefore conclnde that this dise ix a 
“sound-record.” A stont bracket or support is secured to the 
easing of the machine and along arm is pivoted thereon to 
swing across the record-disc. On this arm is monnted a snit- 
able “sonnd-box” carrying a “stylus” in operative contact 
with the record-dise.. On examining the record-grooves care- 






fully, I find therein minute lateral deviations from the true - 


spiral. 
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When this “Gramophone” is operated I find that the 
_trecord causes the stylus to vibrate; and as the same sounds are 
¢ invariably given forth every time the machine is operated with 
the same record-dise, I conclude that the wilrations of tho 
atylus ave “in accordance with the suid record.” I find far. | 
ad ther that as the tnrn-table revolves, the spiral groove acts as | 
feed-serew and carries or feeds the stylus (radically) across the 
record-dise. In other words—the stylus is propelled along the 
| record by (and in accordance with) the said record, i 
| In conclusion, I find in the * Gramophone” machine referred r | 
2 | to the construction deseribed in the said patent (No. 584,543), 
| 1 find further that it operates precisely as called for by claim | 
5 of the patent. That is to say: when this “ Gramophone” is } 
operated, it performs “The Method of reproducing sounds 
from a record of the same” ; which consists in doing the very 
| same two things called for by the claim (vilrating and propel- jb 
ling the stylus) and by the identical means called for by the 
claim (by and in accordance with the said record ”), r 
L cannot find any other way to operate the “ Gramophone” 
nor have I heard of any other way of employing this machine, ' 
I therefore state my conclusion most positively, that this said 
“Gramophone” is constructed and intended to operate, and 
does operate to carry out the identical method ealled for by | 
claim 5 of the said patent, and in-no other way whatever, | 
Claim 35 of the same patent is a combination claim calling \ 
for a “ sound-reproducing apparatus ” (or “talking-machine” | 
consisting of f2vo (2) positively enumerated elements, viz. : (1) a } 
q tublet; and (2) a stylus, The tablet, uecording to the claim mt 
f | must be “a traveling tablet having u sound-record formed a } 
thereon.” ‘This means the disc (already referred to), mounted ' 
on the turn-table (also referred to), and this element is \ 
fonnd in the said “ Gramophone” Machine, The “ s/y/us,” } 
according to the claim, must be “a reproducing stylus (1) 
re shaped for engagement with said record, and (2) free to be aa | 
“ j (8) vibrated and (4) propelled by the same.” In the “Gram- | 
¢ x ophone” machine aforesaid, the stylus is a tapering or nee- 
i lelike, rod or pin, and is evidently “a reproducing stylus 
shaped for engagement with said record.” (i. 4, with the f 
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groove). In the said machine, the stylus is mounted on the 
swinging arm (as already stated) and is therefore “ free to be 
propelled by “the record.” A for the reasons already given, I 














find that the said stylus is vibrated by record. i 
I therefore conclude and state most positively that the Spears - 
. “Gramophone” machine aforesaid contains the very identical Z 
combination and elements and things set forth and claimed by RG “ 
this claim 5. \ 
(Signed) O, A. L. MASSIE. ft 
nd 4 
1 Subseribed and sworn to beforé me this 25th day of Octo- of aN 3 
: ‘ ber, 1900. va y ‘4 
in y (Signed) Franz Cocuraye, f . 4 
Notary Public 160, New York County. e . 
f 


cdiidieneaiimememetiaiione ores ee 


~ 


g 








CALABRESE 


\ 


ss 
Ry ORE Wile” 
Research Library 





vely that 
very ident 





nd claimed ¢ 


s 
. MASSIE. 


i day of On 


MRANE, 





York Cran 











2 CIRCUIT COURT OF THE UNITED 
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.: FRANK SEAMAN, Plainti@f, 
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ni ranaphon uephone tecords or goods, 
> an v8. Eldridge R. his vestraining order, 
10. Bemnel Bell. ( Court doth further order aid rule that upon said bill 
< vits and such other and firther scidavits.as may be filed 
the Court on or before the 20th dav of October, 1900, the 
dant shu cause, if any there be. wl said restraining 
sees saci Unt: acuta’ evttnvivead: dead EH final hearing and : 
re ination of this cause. 
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‘To the Clerk of suid Court: “a 
: Enter my 2} nee for Eldredge R. Jolusen, defendant 


above ent 






FRANK P: PRICHARD, 
Attorney for Def 


November 2. 1900. 
©. G. Oct. Sess, 1900. 
E R. Johnson. a 
Filed Nov. 2. L200. 














Endored: 1. 5. 
Frank Seaman ' 
Defendant 
Clerk. 
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name by { Stares Gramophone Company aud Berlin x 
Gramophone Company, with the full consent of said Ber iner, thereby 
- misleading the public to believe that the three corporations are inte 
connected and ure engaged in the production of gramophones ‘whi 
have now become famous as talking machines throughout the wo 
that for the purpose of further misleading the public this defen 
addition to adapti portant and distinguishing word of you 
raters’ trade names has, as your orators ute informed and. elit 
_ : entered upon t facture and sale of a talking machine- els 
resembling t tuachine made by your orators, which mache 
x oem - made by <1 is ~aid by it and by its representatives: ta bbe: 
an improve phone. ’ 
3 Aiud your orators ave yon information awd belief. that. by i 
4 nolawtnt and wrengtul use of the said corporate name “National 
—¥ - Granophone Corporation,” this defendant has been enabled, anleigae 
sia : fully and lonely. to place the product of =i corporation poi 
3 the marker aveonplish the sale thereof as and for vour oratagg 
_ - : product and i= an article in connection with which your ovators’ skediag | 
knowl have exercised. . 
4 = And your orators ; hat the said fraudulent purpose of tha 
F fendant te market talking machines similar to your orato 
* q P prodier pe { reputation of your orators and as-andss 
; i : u connection with your orators’ skill and knawii@le 
a edge has | Land effectnate the 
a . } nd tse of a aly by 
y fof use ef the word mophone™ long asseciated in the minds ofthe’ 
, eund ethers with your crarors’ manufacture and that the 
. ; tne of the crganization of said curporation under the name 
4 imal Gren : ition, all of which lave bappened 
y since the inewrpor Berliner Gramophone Company, 
orater, and the things whici: said National Gramophone Cory a 
and its incorperater ve done, are a frandulent attempr. crafty 
§ devised and vers etnuit set in motion, to divert to the <iefendaet "| 
~ i the goed will aud reputation of many vears which vonr orators: od 
_ egjeved and nade of value in eonneetion with their prodnets, 
i seheme, vou entrors aver, ix in all respects, frawlulent and ineq 
heeamee it promores aud enables an nnfair competition as herei 
ret ferth ated vente orators pray that seh scheme aay in all itey 
‘ he corrected ard choeked as equity may require secording to thet 
- ‘ and the einen he vats tl shill hereafter be ma 
‘ Venn orators trrther ae. an information and t 
le ~ of + dome rhe herein complaine t 
= tern bebe te Vo York and elsewhie 
- t rs r eption of said 
igs a part . 
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1 1% 
graph by aud they were thereto severally and 
interroy: ylease your Honors to grant unto-your: 
~ writ of senhipow mad y spimdendum, issning ont of and 
of this ILonurable Court, and directed to the said defen 
Gramoplene Corporation, commanding it to he and apy 
answer unto this Bill of Complaint and to perform and abide 
order and decree herein as may seem reqnired by thesp 
equity anil good conscience. ey 
— ab “ Mav it also please vonr ILonors to grant unto your 9 
visional or preliminary injunction isning our of and 
of this Henorable Court enjoinin: i restraining the def 
-a.viates, solicitors. clerks. servants, agents and Wwor 
= tenor and effect as einbetore prayed? 
x gard to said perpetnal injunction. 
7 And vonr ovators will ever pray, ete. 3 
._ J — BERLINER GRAMOPHONE COMPANY;; 
a By Mitchell, Bartlett & Brownell, Solieam 
‘ UNITED STATES GRAMOPHO ‘OMPANY¥% 
4 Bev Mirehell. Bartlett & Brownell, Sole 
sy § ; CE. MITCHELL, ; 
ae MORACE PETTIT. 
| ie HOWARD W. ITAYES. 
= OF Comnsel. 
° Se CIRCUIT COURT OF THE UNITED STATES, WESTH 
cae DISTRICT OF VIRGINTA 
W.G. M2 ; 
IN EQUITY. 
a SAMPEL FORD aud WHLLDAM ©. SMITIL individ 


rockheniers of the DERLINER GRAAMLO PER 
COMPANY > inay jein in this 








erion, Plainritfs. 





aguiust 





BERLINER GRAMOPHONE COMPANY, De 





ot Per 

















































213 








, residing in the Bor 
New York, in said State, on hebalf of then 
Byolders of the Berliner Gramophone Com: 
"gas may elect to join in this action, bring this 1! 
er Gramophone Company, a corporation « 
ne of the Jaw the State of Virginia 





1 of Brooklyn, City 
Ives and of such stock- 
the .lefendant herein, 
gainst the Ber- 
1 under and by 
ving its principal ) 
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TL That vour orator, William C. Sorith. is, caei during. the times 3 
Rat the time of the wansaction of which he cauplains, which are 
forth herein, was a -harcholder pf the defendant corporation, and 
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COMP ANY - sof whieh ir wer otherwise lave vi 
Brownell, Solicit. ll sueh tines le las heen the owner of { : 
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iction= of which lie complains was, # shareholder in 

le \ fifty shares of 
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suit is nota ¢ 








Befhat on or abont ihe 2d day of September. 1895, the United 
Gramephone Company. a corparation ars 
Btate of West Virginia, which said cor 1 was then the ra 
tents upon talking machines and sond-reproducin: 
granted to ane anil Berliner, as licensor curered into a ¢er- 
ement in writ, ured on thar day with one William C. 
New York City. wherein and whe assigued, trans- . 
set over to said Jones as licensee the exclusive right ‘to * 
sell, lease and deal ii said inventions apon the payment x 
sovaltics therein partienlarly ser forth. : further pro- 
arty of the second part should suit and in busi- 
ner presecenic the said business in the inrevests of such 


ivmt under the laws 
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ai gand further provided that said Jones wight form a com- 
xe si out aud be responsible for the sid obligation. 
ANY; Defe sanight rherenpon he‘ussigued io the said company. 
‘ tion of said hereupen ecasi contract like 
d States, fort ded that 1! f the see inake a tre 
fate rennin s 
~~ ' 





its leaks te the 





ynsylvaniiit. 
jam C. Su 





Zaymond R. Wile 
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became duc. Said contract likew 
fulfillment of the obligations speci sea 3 in regard to the-pe Davin m 
royalties wid the conduct of the business aforesaid assum 5 
party of the second part, the party of the part should; 
right to give notice in writing of such nonfulfillment and-up 
of the party of the second part, the licensee, for a period off sixty 
trom the receipt of such notice the party of the first pa 

re the agreement null and -void and termin 
of the party of the second part, the licensee, thereunder: 


Y. That thereafter an additional aud further agree: 
wize entered into by and between the same parties dated? 
day of a? iher, 1895, modifying the amounts Le pee 
contract. |ut leaving the same otherwise nnchanged. »- 

VI. That thereafter said contract’ was duly stint 
by said Jones, the licensee, -to the defendant herein, an 
fendant herein thereupon assumed said contract and entér 

of its oblate. 3 

EE 7 
constitutes the “chiet t or resource of f the defendant he: 
bao the aa is liable as aforesaid tu be terminated upon-5 

breach by the defendant. 


at after the incorporation of the defendant : n 
and in sr about the veur LY), certain stockholders of 
ir corporation combining and coufederating togethersfo 
purpose of securing the control and imanagement of thes 
eoudneting the affairs of the defendant in the interest a 
benetit of themselves and not in the interest or for the benefit 
corporation defendant, unlawfully and in frand of the right 
<lefeudant corporation and of your oraters and the other sto 
of said cor 
Your orators nnknown their stock 
a so-called voting trust, receiving in exc 
of stock ir said corporation the trust certifi 
the sement and understanding that the said stock so 
and set over should be voted in the interest of said -majori 
holders aud against the interest of your orators and of said 
tion and of its stockholders, and that such transfer ag 
trust were and are wholly fraudulent. illegal and void. 
IX. That the existence of said voting trust has only 
knowledge of your orators or either of them, and in s 
rewise participated, nor have they in anywise ratitied the: 
consented thereto. 
X. Thar through and by virtne of said vorin: 
went 1 fairs of <aid corporation hi 
riaiutained and will be kept and maintained in the hane 





ase of the 10u- 
he payment of 
eit by the 
hould have the 
nd upon fail 
oof sixty days 
rt, the licensor, 
inate all rights 
er. 








ement was lik 
ated on the 4 
able under > 







med transfer 
ip and the « 
niered por 








constituted suv 
lant herein. {21 
upon not 





am aud hen «+ 
Jders of the -'- 
ogether for +h» 
f the same . vi 
vest and for 
ve benefit ef +r 
ietights of 
her stock! 
rtaii per 
defendant 
heir certif 
id trustees 
. s¢,trn 
majority: -tek 
of aaid corp 
agreement 37" 
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just come t 








heen kr 


+ haw 
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geut officers and directors who are eng: 








ged in manszging the busi- 
eof said corporation for their own individual henetit and not for * 
s tbencfit or in the interest of said defendant corpora 







ion or your 


That the defendant corporation has never nsuinfactured the 
Beds, machines or appliances covered by such patents the license “3 --) 
rein was so as aforesaid transferred to it, but has obtained the 
to be manufactured Ly other and different persons upon con- 





. That in letting the contracts for. the 





» mannfacture of such 
g.the officers and directors of said company have unlawfully 
udulently with the knowledge and conseut of the persons ¢on- 
id voting trust. dnt without the knowledge.or: consent. of 
paid for goods supplied to said corporation great*and 
in frand of the rights of yenr orators and of said 
tion, and lave personally and of their own accouut. received 
ach manufacturers, and particularly from one Eldridge R. 
, great sums of money monthly ont of and from such ex- F es 
payments so made to said Johnson aud other persons in breaely 
trust and duty as directers and officers of the defendant 


ion and to the great loss and damage of the same_and of 
rators. 



























sive pric 














































-That by reason of the personal interest of said directors 
fees in the contracts and supplies aforesaid they have failed, 
ed-and refused, and still continue to refuse to conduct the 
of such corporation to its own best interest, but on the 
iadlec ined to obtain goods to be manuf banat for it where 
Bierinay he secured to the hest advants 

Miand private gain as i 


































. all for their own 












@luat heretofore and on or about the Sth day of Jane, 1900, 
and directors and managers uf the defendant proposed 
nto a certain contract or agreement dated oyfor’ that day 
for the transfer of their said majority holdings to a new 
nto be fornied, and which said corporation should act.in 
md: as a’ substitute for said voting trust so as aforesaid es- 
ich: new corporation to own the stock of defendant herein, 
its voting trust certificates in exchange for the voting 5 
es so as aforesaid put ont and held by such directors, : 








































pres as dated on the th ae of ae 1900, meg was secretly. 
aioug said majority stockholders of defendant corporation. 
pp t no notice of the same was ¢ 









‘en to Your orators or $ 
gn, or to anv of said minority stockholders. mt on the 
same was kept secret from then. 
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but were by 

for said corporation and the trust company represeni 
persons in such business and by each and all of 
refused any and all information concerning the 
one of your orators was enabled to obtain a certai 
Augnst Ist, 100, setting forth some of the rerms of sa 


XVIIL. Upon, however, attempting to learn ¢ 
agreement veferred’to in such circular, your orate 
refused any or all information or knowledge of or eo 


gally attempted to be made provides among of 
new corporation to be known as the Consolidated 
Company of America should be formed, and’ that t] 
fendant company and ofthe said United States Gran 
pany its licensor nnder the aforesaid contract the eon 
said corperation should be transferred to it and that 
should be managed and controlled by the ilegal- 
voting trust <o as aforesaid to be formed. 

. That as a part of said secret collusive and: fi 

<0 entered into by such officers and managerscine 


feitel or about ro forfeit their said contract or licen 

and under the United States Grantephone Company’ 
that notice of ferfeiruve under and pursnant to the tern 
contract has been given to said otticers aud agents byasa 
States Gramophone Company. 


XXI. That said officers, directors and agents wilful 
lently refused to perform the terms of said contraetsofghi 
the defendant to be performed and as a result thereof 
near future if they shall continne rh id failure 
said license or agreement will be forfeited by the lices 
lest to the defendant to the grear and irreparable d 
defendant aud your orators, and to the great advantag 
of said otticers and directors who have joined in saidetam 
arrangement, and have.received or are about to 
the Consolidated Companies so as aforesaid to be e 
great and irreparable loss and damage ef your erators 

NXIL. Thar the defendant has closed its offices and. 
irs cmiplovers a is engaged in no Insiness, but tl 

ir hs raed over er is abour to tin over to they 
Machine Company af Amerie all 





Wack= at ode 


phase A ost 


ort 
fruwedaiee* 
datenit 


1 there 
AML COTISeT 


AT 


fgood will of business, including its rights under said license, 
s-property in and to the name “Gramophone,” which it secured 
And also and likewise that the defendant through its 
agents and directors is permitting and is about to permit 
nds and matter to be appropriated and used by said corpora- 
gazd that the defeidant by reason of the control of its affairs 
surrendered, or is about to surrender and part with 
all of its assets and property fraudulently and without 
eausideration and wnder.and by the arrangement, diree- 
col of i id directors, officers and agents, and that 
avs the value of its said contract, it is ahd wit be wholly 
nt and unable to pay its debts which amount to upwards of 

j thousaud dollars. 


s of the defendant are very swall saving 
s of less than one thousand dollars in 
of any considerable value, and that in case the officers 
are allowed so as aforesaid to forfeit said contract, the 


TY... That under and by virtue of-said consolidation agreement 
us by the circular aforesaid, the majority holders of the stock 
wdefendant corporation, and of said Cnited States Company, 
to combine under and by virtue of said fraudulent and 
ment to enter into a new corporation to be known as 

hine Company of America ateresaid, 

certificates for stock iu said new con-" 

in exchange for their stock iu said separate com- 

that by reason of such consolidation und voting trust 

s and all of the in rity stockholders of Jefendaut cor- 

be defrauded and deprived of their rights as stock- 

will be unable to exereise the same or protect their in- 

iy way whatever, but that their, stock will he wholly 

d subject to the vim and eaprice of sneh voting trnst. 


the profits upon the business of the defendant cor- 

several years lust pas t have beenky very large. and that 

ion defendant. 

the premises is and will be very great and wholly irre 

incapable of ascertainment, computation or determina- 
n excess of two thousand dollars, to wit: being in ¢ 
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on the part of the directors and vaicers of said corporati 
it is useless to request them or either of them to institutetar! 
this suit. Bh, 





a 





Wherefore, your orators stand in need of cqittahle s reli hs 
7 et 
relief «ave in this Honorable Court. and pray: § 












First.—That. your Honors gt the 
junction, special until the hearing and perpetual thers e eat 
ind restraining the said Beriincr Gramophone Com Ye li 
fendant, its officers, directors and agents, and all persor ae 





act under its authority, from selling, a. 
to the Consolidated Talking Machine Conipany 
ay other corporation or person, the rights, lice 
ired to it under the contract aforesaid, or an 
from in such manner, or any manner selling; 
or parting with the right to the use of the name 
marks, designations or appellations connected therewith “ong 
then. 





over 1 















Second.—That your Tonors grant unto your orators-yon 
injunction restraining the said Berliner Gramophone Compal 
defendant. its officers, directors and agents, and all persons: 
under it from doing or performing or allowing to be-dor 
formed any act or thing whatsoever in pursuance or const 
or furtherance of the said illegal veting trust aforesaid or in ‘ : 
agement, control of the property of defendant corporationag Sor 
wise whatseever, and that the ety ? 
servants he enjoined from allowing the Consolidated Talki 
Company of America, or any one in its behalf or im 
or combination of its holding ef stock in defendant co 
vote at any meeting whatsoever for directors or officers of. 
corporation or take any part in the management thereof, 
of such holding of its said stock. 


Third.—That the officers and directors of defendant 
so as aferesaid elected, under, pursuant to and by vi 
unlawtul combination or voting trust. so aforesaid hei 
isting he removed from their ottice ch because of 
eleetion and likewise heeause of the ‘oresaid breaches 
the defendant and to your orators. a 










































~ On thi 


























Fourth.—That your Honors appoint 1 
mination of this suit, to take charge, care and enstody of they 
rights and ts of said defendant corporation, and to con 
same aud prevent the waste and spoilation thereof at the lan 
offivers, directors and agents. 


Fifr 
























have sneh other 





and furthiggg 





.—That your orators may 


“premises as the nature of the cirennistances of the case may 


Scan chat . > 
rays leit and which to your Honorable Court may scem equitable. 


MG or prs Sits tr: 
a at please vour Honors, the premises considered, to grant anto 
er #ors not only a writ of injunction issuing unt of and-under 
relief hase 2 3 Sof this Honorable Court enjoining the said defendant as 
s Serpiofore praved. bur also a writ of subpoena to be directed tothe 
ner Gramophone Cuaupany. the defendant, ther in and there- 
rereattery «+ : nding it at a certain time and under a certain penalty therein 
Pawan, We + personally to appear before this Honorable Court and 
rams el; ‘ yand there, full, truc, direct and perfect answer make, Int not 
forviny vr : or affirmation, the benetit of which is es pressly waived by 
wif An aus ors to all and singular the premi: aud further to stand to, 
ecu: 3 eetorsrand abide by such other order, direction and deerve therein 
roanv thet fthis Honorable Conrt. shall seem meet, and which may be made 


it-in the premises and as shall be agreeable to equity and 
iscience. 


eo Conan. 
persis « 
Ye dene 


) 


guTHERN District or New York, = a8. 
Be-OF New York, City or New York, J 


Fass . day of September, one thonsund nine hun- 

me personally came William C. Smith, to me known, and 

to be one of the plaintiffs, who made soleum oath that 

id-the foregoing Bill of Complaint subscribed by him aad 

jontents thereof, and that the same is true of his own 

except as to the matters therein stated on information and 
:to those matters he believes it to be true. 


1 ocuryr 


ome at 


day of Seprember, 1900. 


-AMERICA, ) 
ISTRICT OF PENNSYLY Pes, 
LADELPHIA, City OF PHILADELPITA. J 


day of Seprember, one thensand nine bun- 
appeared Samnel Ford, te me known and 
abe one of the above yy seni oath 


paresaae ouwnole 
a al 





that he has read the foregoing Bill of Complaint subseril 
the contents thereof, and that the same is true 
except as to the matters therein stated on info 

‘© those matters he believes it to be true. 


Sworn to and subseribed before me this 
September, 1900. 


W. G. M. 3. 

IN THE CIRCUIT COURT OF THE UNITE 
AND FOR THE EASTERN DISTRICT OF. 
VANILLA. 

. IN EQUITY. 

FRANK SEAMAN, Plaintiff, 

ts. 
ELDRIDGE R. JOHNSON, Defendant - 


Roland ‘is, being duly sworn according to law, 
har € counsel in the case of Frank Seaman,.co 
vs. The Berliner Gramophone Comp: nd that the docu 
tached hereto is a true and correct copy of the proposed ord 


ese. 


(Signed) ROLAND S. M 


Sworn to and subscribed before me this 30th day 


A. D. 1900, 
(Signed) §. SALOME BROOKE, 
Notary Public. 


IN TUE CIRCUIT COURT OF THE UNITED $s 
THE WESTERN DISTRICT VIRGDIYLS 


DY EQUITY. 
FRANK SEAMAN, Complainant, 


ts. 
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by him, Bs The defendant in this cause; the Berliner Gramoplone-Company, 
fis own Meaving, by counsel, on the 17th day of Angust, 1100, submitted a 
tion’ and ‘ tion to dissolve the injunction awarded by one of the judges of this 
. on the 25th day of June; 1900, and the said motion having 
Rs en on the said 17th day of August, 1900, docketed and continued, 
dav -u8 4 ord the same having Leen further heard on the Tth, sth, 9th, and 11th 
hi F rof September, 1900, aud, thereupon, on or before the 25th of 
tember, 1900, there then having lwen tiled in the record of this 
sundry affidavits and exhibits on behalf of the conplainant and 
the defendant, respectively, to be considered upon ssid motion as 
Las arguments of conusel having been <ulauitted together with 
us exhibits accompanying said affidavits theretofore filed and 


YTES 1N “ay seourt not at that time being advised of its conclusion, taking time 
ENNSYL- @eeeconsider; and the complainant having, on the 24th day of Sep- 


aber, 1900, obtained a rule from this court returnable to the 29th 
¥ of September, 1900, requiring the defendant tm show cause if 
sit_had and could show .why the restraining order entered on the 
day of June, 1900, should not be enlarged as speci 
md the defendant, the Berliner Gramoplience Cons 
ed-ou said 2th day of September, 100, filin 
le, whereupon such proceedings w ~ 


ventered herein on said-2%th da Septe 100, that the 

x hearing of said motiou- to en st ining order was - 
leposes 21 5 for the 10th day of October, 1900, at Abingdon, Virginia, 
ny @ parties complainant, and d ant, havi eared on said 
semen 2° Meapeaay of October, 1900, at Abingdon, Vir . the defendant 
rder in tes pon filed a nmmber of attidavits as appear in the record, and 
mplainant filed an additional exhibit cntitled “Lis Master’s 
froRrni>. q eecthe origi marked “filed” in the suit of Ford & 
P The Berliner Gramophone Company, the exhibit con- 
nf Octo n print, these words,-" e vl Trade Mark, 
«Gramophone Company, Philadel Iphia, Peinsvivania. His 
saVoice, Published by the Gramophone © d., Printed 
ees Barrand.” and exhibited a copy ining grder 
y.the Hon. Jolin J. Jackson, one of the -s of the Cir- 
tof the United States for the District of West Virginia on 
ee ; i “Frank Seaman ts. 
Ts re Gramophone Company ind said ametion being 
Ls ; sel, and the court not at that time being advised of 


ie time to consider; and the said defendant having 
1900, tiled at Angust Rules, 100. a certain 

i nt in this 

= the same. and the said complainant 

¢ ruled ¥. to wit, September Rules, 


Veter 














lusive, and arguments being had upon said exce] 
ing of the motion to dissolve had from the Tth to 
- 1900, and the court uot at that time being: 
opinion but taking time to consider; on this the 
of Octuber, 1900, came the parties Complainant and Defen 
counsel, upon consideration whervot it is ordered, adjudged 
erecid that the motion made by the C :plainant on the-20th 
Seprember, 190, to enlarge the restraining order entered inthis 
on the 25th day of June, 1900, be, and the same is-hereb 
ruled and denied. And it is further ordered, adjudged: 
thar of the eptions taken by the Complainant. to the. 
the defendant a id, namely, the first, second, enth, ele} 
aud fomtecuth, be, and the same are hereby sustained, and that 
other exceptions taken by the Complainant to the answ 
detendant be, and the same are here over-ruled; and,, that: 
defendant be, and it is hereby p emitted to put in anothers 
iu accordance with Equity Rule sixty-four. a 
And it suther ordered, adjudged and decreed that ¢] 
mavle in this cause on the 17th d 3 1900,.to dissolved 
injunction avarded herein vy the 
the same is hereby refused and denied, and that said 
nd injunction entered foresaid on the 25th day of Jaa 
and the same is her 


W. G. M. 5. 
THE UNITED STATES CIRCUIT COURT, W $ 
DISTRICT OF VIRGINIA. 5 
IN EQUITY. : 
SEAMAN, Plaintitf, 
rs. 
BERLINER GRAMOPHONE COMPANY. Defends 
AFFIDAVIT OF ELDRIDGE R. JOLLNSON: t 


ComMONWEALTH OF PENNSYLY ANIA. 
City axp Coesty oF ParhspeLrits . +e 


eR. Johnson, being duly sworn acconiing to lav a 
vesident of the City of Philadelphia, ars 


nd is and has been for a number of ye 








ey. 
pende 
tien or concern, i 


and Defendant. ast ay 
ed, adjudged ant lidated Talking Machine Co., which has no ¢ 
rin the bee % er or fourm 2 corporation which 1 
entered in iataepes gmed exists, though has never done any In 
same is heres » Co..of America. 
adj and ee stake the use Consolid 
rant to the eae feattached to one of this deponent’: 

nd, seventh © “t : Bpeared in the October, 1900, issue of gazine, and also 

syrtained, Ce és . Sepne or two others, instead of the name Cousolidated Talking Ma- 

to ‘the answer ae Co., which name and style this adopted, as here- , 
ies nd, tat yee set forth, for nse in’ cone Talking Machine 

put in another aun! and to which name and style he claims to have a-full and 

i . rht. 

cereed that the eal sdeponent further states that neither the Berliner G: 
t, 1900, to teen ny nor any of its officers, has any interest 
f_Fane, 1900, be. olidated Talking Machine Co 
d-that said restr neérn wad busin 


= deponent. 






; the 



































dejonent is * 
the Consoli- 




























America 
ich - las 3 


































ophoue 
or connection with 
did have, and that 
und -contiulled solely 














and 1 
1, op: 

























the 25th day of Jw 
ntil the final hearinz 








ELDRIDGE R. JOHNSON. 






n and subscribed before me this 28th day of September, 





“TT. A. FENSTERMAKER, . Ea 
Notary Public. 7 ; 

Copy Teste, 

A. K. FLETCHER. Clerk. 






COURT OF THE UNITED STATES,. WESTERN 
DISTRICT OF VIRGINTA. 


EFORD and WILLIAM C. SMITIT individually, and on 
such holders of the Berliner Gramophone Company 
in this action, Plaintiff, 














> against 
yeegding to law- 


of Philadelp 






NER GRAMOPHONE COMPANY. Defendant. 
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City axp Cousty or Psapetpata, ) 3 
Stark op PENNSYLVANL \ aad ne This ma 


‘Thomas S. Parvin | duly sworn deposes and says: “ut con. 


That he is Pre-ident of the Berliner Gramophone Con 
that the Berline nophone Company, its officers and di pales 
fully and implicitly ebeved the preliminary injunction i i ant the U 
Honorable Court on June 25, 1900. 
In the: bill tiled in this Court in the suit of Sanmel Ford 
C. Sinith liner Gramophone Company it: 
hat the rectors of the Berliner Gramophor 
as such entered iuro a contract of agreement of June 3, 
one Charles Adimson. The <aid averment is untrue and th 
in connection with the organization of the Consolidat 
Machine Company of uuerica are as follows: this 11 
On June 5, 100, certain of the stockholders of theta ; ; 
Gramophone Company and of the United States Grumopho § 
pany entered into an agreement in with Charles A 
copy of which agreement is ann 
Tt will be seen frou an examin: 
merely a contre nu the part of said Adamson to parched 
vtof the stockholders aforesaid to sell their stod 
ur the said Adamson covenanted torg 
he laws of the State of New Jersey. 
er the stock acquired by him to such corporat 
i reement the Consolidated ‘Talking Ma 
pany of Ameri anized. The holders of a edt 
majority of the -t 


y 


Stes partic 
Company 


Sales Gra 


ined ¢ 
trom 
af, 

nes, 1 
Ponders 
oh the 


int 

plas: 

ton i 

De ths ottie 
exee| 

v soi 


Joseph Gol 
Anustrony. Win. S. Lleyd and Geerge Warner 
it on or abo tne Srh. three weeks before the injunction 
issued in this . be 
Depouent i- informed and believes thar the Consolidatg 
Machine Company of Aimerica has net issued any 
has it en i tive business up to 
ne of the per her efore med 
of the said 
Company, but ae 
other otti 
The letter aris gned by Charles Adams 
whicl 1 exhibit “B. sent g 
the knowles derliner Gram} 
tticers or dir 1 the ot 
liner Gramophone Co thing to do with 
letter and not in any way responsibl 
of the Ber Gramephore Company. 














This utter of the organization of a new Company is net one of. 





wa at consideration for the reason that it has been disenssed amoung Te 
“83 of the stockholders of the Berliner Gramophouc Company for 
Compary. I years past, but always with the idea of jieserving the busi- 





d directors |. 
n issued by 
: 





relations existing ]etween the Berliner Gramuplieine Company 
the United States Gramophone Company, Whit deponent de- ‘ \ 
particularly to emphasize is that the fory un of this new 
ppany has not heen pre ate, Imt dias been rhe result of 
years discussion and consideration, and was never intended by 
er Com to interfere in any way with 














Pord and ¥. 
iy it is cher. 
phone Cows 
© 5, 1900, 

nd the re: 
jidated ‘T 




















pponent 


EB is Henorable Conrt is : 
Mhe defendant, the Berliner Grasnophone Company, its servants, 


June 25, 1900, 










of the Be 
















































samophone ( ; ula the turther order of wnt, are re- 

rles Adam. : 2 ur otherwise dis of, and like- 

al Exhibir ~* any such selling, delivering or dis- ‘ } 
went that i: eof, withi Cnited $ eri uy of the gramo- 

to pare » hiatrices, all goods mannfactured hy or vor the said * 

ue Stue Compan and referred to in a certain contract made by it ie 


nied to + 







@- plaintiff and dated on the 10th day of November, 
cand excite! with the plaintiffs bill: and at-o frors likewi 
vls whereitr 
nus than the 












other 
other pers or 










anit? has any inte 
aintiff, or those-de 





















nated hy him; save in <a f the de- 
sonabily to sell, deliver «nm aisy the same, 
icers, direerors and stockholders, not fo or profit, 





tin the Dist 





fet of Colinnbia, for nse therei: 
q also, and delive 
with " 


= provided 
iy now be - 


& Nellis; 













of scheme ~ 


2 they a 
imetjen etd 
























in the bill, should any ie d : 
ction shall not take cffect mntil the plaintiff, or 
hall execute iad file in this canse, a hond, s 
senalty of five the 
costs and dai: 








ident © 
> the wares + 








and de 
rienlar has the Berliner Gramophone 
cers Violated the said Injunctive order, 


THOMAS 8. PARVIN. 





euenT 


lancen, 
+ sent 








init tipy At te pe 30m 
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This \greement, made June 5, 1900, between Charles 
(Purchaser), and the undersigned, holders of the stock and3V 
+ Certiticates of the Berliner Gramophone Company and the 
he United States Gramophone Company (V endors). 


WITNESSETH THAT; 


Tu consideration of nmutual promises, the vendors promise otkes 
premise the purchaser to sell, and the purchaser promises 
vendors to buy, at the prices and on the terms and conditions*h 


afrer starel, the said stock and Voting Trust Certiticates held-bygpiil 


venlors.—that is to say: 


ot 
share of stock of the Berliner Gramophone Con 
100), whether represeuted by original certificates ‘om 
ast Certificates, the price shall be $110, payables*$5Qq 
per cent. Gold Collateral Trust Certificates hereina 
+ atpar, aud $60 in the new common stock hereina 
ceribed, at par; 


share of common stock of the United States Gi 
phone Conipany (par value, 310), the price shall be 311, payables 
i r cent. Gold Collateral Trust Certificates hereinaft 

and $6 in the new common stock hereinafter-deser 


28 
r every share of preferred stock of the United States Gr 
plone Company (par value, 310),—ex dividend of 3 per cent 
tlve—the price shall be $15, payable, $10 in the 5 per cen 
Collateral Trust Certitieates hereinafter described, et par; ane 
the new conunon stock hereinafter described, at par: 


The purchaser proposes to sell and transfer the stock 

hy him under this agreement to the Consolidated Talking-J 
ny of America, or other new corporation to be org: 

the laws of the State of New Jersey, with a capital, of which.$2 
shall be 5 per cent. non-cumulative preferred stock. to be 
the Heasury of the new Company, and to be sold only for. 
and the balance, to an amount to be agreed upon between 
new corporation and the purchaser, not exceeding $1,750, Osa 
he commen stock—out of which he is to transfer and deli 
venders in this agreement, subject to a voting trust as heres 
H hed, the new common stock above mentioned. Theip 
further s that the new corporation shall cause to be i 
lcliveredl to him 3 per cent. Gold Collateral Trust Certifiest 
ning 20 years. and secured by a deposit with a Philadelp 
Company, of all stocks of the Berliner Gramophone Cor 
he United States Gumspheze Compare aeqnired. by” bi 











pose Iwesdsi— 


Miles Adamson 
cand Voting 
sand the stock 
o 


cates to be agreed upon between him and whe said new corporation; 
with these said 5 per cent. Gold Collateral Trust Certificates the 
aser proposes to make the deliveries of collateral trust certificates 
emplated by this agreement as above; 


















geet 5. ve sto cept a sutticion’ ify ) 

“ all be transferred to Charles Adam-on, i 

Berliner, and such other person or pe ¥ 

greed npou aud designated by them, to hold and vote as 

ees for a period of ten y for the addition: rurity of the 
per cent. Gall: ( “ollateral Trnet Corti e new stock 








pmsise other au 
omises the siti 
nditions herein- 
tes held by the. 





























Y proposes to take from the new corporation an 
ae to lis stock, its voting trust certificates and 


per cent. Gold Collateral Trust Ce ates on the Philadelphia 
k Exchange: 


payable. $50 i: 
hereinafter 
hereinafter «! 























AStates Grau 














BAL stock vertiticates of the Berliner Gramophone Company, 
t-enough to qualify directors, all Voting Certificates 
ting steed in that Company med all sta es of the 












aafter deserilw! 










the purchaser, be deposited with a Philadeljlia Trust Com- 
ole designated by the purchaser, in exchange for deposit 


States Grin ar foe = 
dita! which in turn will be exclanged for 5 per cent. Gold: Col- 


3 per cent. ne" 
per cent. 
par, and §. 




























reserves the right to cancel and terminate this 
ss, before July 1,° 1900, thi pemient has been 
holders of a majority in interest of the stock of the Ber- 











» stock acquir 



















one M. 
pe a we mophonue Company; 
which $25¢ 





; tures on counterparts hereof shall he equivalent to signa- 
to he place 


y for its lu 
etween the = 
12530,000. = 
d-deliver te 
teas herein?” 

The pure 
to he issued 
Tertitictien. 
Hatelphia 1 
2 Com 








e following signatures and seals, the day and vear afore- 











Ha siniwlorerelstalsiorsiine Bids weHareee Purchaser. 


(Seal.) 
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VENDORS. 
Residences. 

Ar a spe 
sates Grn 
wus Hnanit: 

It appe. 

wuny t 


ant 
ant that it 
sErMHotis ¢ 

it app 


solver 
seul att 
sour 
1 te 


United States Gramophone Cony 


Stewart Building. Cor. 6th and D Stsz 


Washington. D. C.. Octo 
PARV LY. Qs 


Pros, Berliner Gramophone Company. 
Girard Building, Philadelphia, Penna. 
Dear Sir:—\t a special meetis 
Company held to-lay, the notice of breach o 
the Berlixer Gramophone Company cu August 
and annulled. bur it did nor, ner did it intend thereby 
breaches of contract themselves, bur as to then it reerveda 
Lenelese copy of the resolution embodying said action dul 
ticated under the <eal of the Company and 
Yours very respectfully, 
J. W. NORDII 
Mer. U. 
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Washington, 1). (., October 5, 1900. 
"OS Kinds « : : 
Sharer a-special meeting of the Board of Directors of the United 
seees ee etees . Gramophone Company, held to-day, the following resolution 
: nimonsly adopted: 


oseses , sppearing to the satisfaction of the B 
that the default of the Berliner ( 





of Directors of this 
nophone Company, for 
réd upon it on August 23, 
1 injunction awarded 
amophone Company, 
| is at present making the most earnest and 
1 it dissolved: 

ppearing further that the B phone Company, 








Was OCC: 
it in the « 








~ bits Conusel, has threatened and not Company that 
meas SSS aid notice is revoked that it will institute the nec ssary legal 

ings to enjoin the cancellation of its contract refore be it, 
simian sisi0's > ahereby 


dleed, That said notice of breach of contract he, and it is hereby 
d:and annulled; that notice of this action of the Board be at 
aA Bt: to said Berliner Gramophone Company 


and that it be 
otified that this Company does uot ners 


es it intend by 
caches themselves, but as to them it re- 








tights. 
Attest: zi 









Z NORDLINGER, 


» Compauy. Secretary, U.S. G. Co. 


DSts., N.Y 








Setar : Scprember 15, 1900. 
EL FORD, 
“Susquehanna Ave., Philadelphia. 
(Copy) 

7 eipt of your letrer of 15th inst. and have 
Beyeerefully. [t certain]y seems to me that yon are entirely 
gan-the view vou take of this matter, and if yon will call to 

in the Stephen Girard Building I shonld be very 
I talk with you and give yon what infor- 


Directors + 
‘act serve 
ast, was te 
hysto wails 


served its 





jon duly you to betrer understand the existing 
8 truly, 

© BERLINER GRAMOPHONE COMPANY. 

ed) By Thos. 8. P, 





. President. 








































































Ex. C. 


Sed anh 





ptuel ecu 
stem Tre 


CONSOLDLATED TALKING M ACHLY, 
COMPANY OF AMERICA. 


Philadelphia, A 





Dear Sins: 

I take pleasure in notifying you that the ag 
you and dated 5 June, 1900, for the sale to me of. 
the signers in the Berliner Gramophone Company (wr 





sented by steck vertiticates or by certificates of the Vob ¥ 
1899) and the Tuited States Gramophone Comp 
ferred and commun) has been signed by a very large majye 
holders of stocks of the two companies. 
The Consolidated Talking Machine Company of Am 
3 per cent. ears Gold Collateral Trust Certificates’ 
Stock (the to be represented by Voting Trnst 
to be-delivered in payment for the stocks of the above 
—h i chartered and organized as provided in the-4 
The agreement further provides that all the certifies 
ing the steck held by the subseribers in the above 
shall, cn notice from me, be deposited with a ‘Philadelphia 
pany to be designated by me in exchange for deposit 
in turn will Le exchangeable fer the 3 per cent. 20 ye 
lateral Trust Certificates and Common Stock (the lattergt 
sented by Voting Trust Certiticates) of the Consoli 
Machitie Company of America, when ready for deliver 
T have «designated asthe depositary for the purpo-e3@ 
ment The Fidelity Insurance, Trust and Safe Depesitt 
Philadelphia. ¢ ‘ 
You are therefore requested to deposit with The Fid 
ance, Trust awl Sate Deposit Company, 325 Chestnut-St 
delphis, all the certificates held by you for stock “iris i 
Gramez! ne Company (whether stock vertificates or ce 
‘the Voting Trust of 1899) and in the United States & 
Commany (beth preferred and common). The Fide 





























ae 














J hth ii ih ni 













= oe 


Trust an! Safe Deposit Company will issue to yon ae eIRey 
ceipts, as provided in the agreement. 3 UG \ 
Please note particnlarly (1). that all certificates depa a8 P 


al with an assigument and power 
| by you and witnessed, for whiel 
ates may bet 


should be ender: 
transfor, dely = 
form printed on the bac 


Be 


















rere 





th wl in the assignment and pawer should 
solidated Teiking Ma Comp: of Americal but 
the attorney to make the transfer shenld he left bi 











‘a 


I 


¥ 
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W. G. Mf. 2. ied authorization to me to fill the blank; (3) that you should 

: axl cancel on the nmenut and power of pttorney a United 
CHINE s Internal Revenue stamp for twenty-five cents; and (4) that 2 2.00 2+. 
® should also affix and cancel on the 





of every certificate (in 

per tight hand corner) United States Tniernal Revenue stamps s 
e rate “of two cents for every $100 or fraction of $100 of stock 

ated by the certifi 
fhe partics in interest are umuerens, kindly comply promptly 

the above requests, for prompt compliance is important to carry . 
four agreement. “ay is x 











1 August 1, 100. 







agree! ment signe 
me of stocks he 

s (whether © 
ee Voting Trust+* 


Company (heth ie 

















> Very truly yours, 
CHARLES: ADAMSON, 
119 South Fourth Street, 
* “Philadelphia. 


-Jarge majority 















vy of Americst.— 
rtificates and Com 
Trust Certificate=! 
eubove two com} 
dm the agreement. 
e certificates repre!” 
above two cont 
Philadelphia trust 
deqosit receipts, whi 
nt. 20 years Gold G 
(the latter to be rer 
Consolidated | Tal 
‘or delivery- 
> noses of the 
fe Daprait Comp: 


jth-The Fidelity b= 
Chestnut Street. Pl 
poatock in the Derlie 
ficates or certificate * 
ited ‘States Gramoplve 
The Fidelity Tu" 
e 


“you its dey 





W. G. M3. 


Zerliner Gramophone Company of Philadelphia, owners and 
es of the United States patents of E:nile Berliner, have -eon- 
J with the United States Gramophone Company of Washing- 
C., and are immediately going to market their own product 
of selling their goods through Frank Seaman, the National 
hone Corporation and the Unive falking Machine Com- 
ow York, the reason for the change being the fact that the 
sales agents have declined to market their product exclusively, 
we been pushing a new machine and rec called the Zon-o- 
which the Berliner Compan is a‘violation of théir con- 
ts have heen started agitinat the Universal Talking 
Frank Seaman and the National Gram-o-phone 
n in the United States Courts, for infringement, damages 
count The new United Gramophone Company have « 
two million dollars and will make an aggressive fight for 
its and the business in the United States. 
























































































RCUIT COURT OF TILE UNITED STATES, 
WESTERN DISTRICT OF VIRGINIA. 








ificates, dew" 
dspower st she 
-for which pw 
ss may, be used: i 
ower shavld he the OT 
neriea. bur’ the } 
he left blank. ¥ 











IN EQUITY. 
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Crry anp County oF PaILanpeLPaia. Le 
Srate or Pesnsytvavra, ia 


‘Leon F. Douglass, being duly sworn, deposes and 

That he resides in the City of Philadelphia, State of Pe 
and for a short time prior to September 1st, F 
ployment of the Berliner Gramophone Company. W! 
pany discharged its employees, he went into the emplovn 
ridge R. Jolinson, a manufacturer of machines and 
business in Camden, N. J.; that after the suspension 
the Berliner Gramophone Company. the said Eldri 
became enguged on his own account in the manufacto 
machines an talking machine reconls; that while in thes 
of said Johnson and at the said Johnson's in: 
nent handed to N. W. Aver & So 
in the October number of Seribner’ 
magazines which advertisement appeared over the 
solidated Talking Machine Company of Amerie: 

Deponent further says that said ge R. Johnson: 
went into the bu-iness of mannfacturi aking machines’ r 
adopted 2: a trade name the name Consolidated Talking 
Compan, acl through an oversight or mistake the nam 
solidat k Machine Company of America’ was @ 
thi q ore mentioned instead of the ne 
solidated Talk Machine Company. - 


¢ Sworn 


(Seal.) 


A Copy Teste. 
ALK. Frerener, 
Clerk. 


THE CIRCUTT COURT OF THE UNITED STATI 
THE WESTERN DISTRICT OF VIRGISTSG 


IN EQUITY. 


FRANK SEAMAN, Plaintiff, 
os. is 


BERLINER GRAMOPHONE COMPANY, Defend 














sD County oF PHILapenrura, oe 
ATE OF PENNsyLVayta. J 








SUR RULE TO ENLARGE INJUNCTION. 
ana says: j 

ate of Pemnsylvasis, 
900,! was in the «, 
aWVhen said ¢ 
employment «of 
ind machinery 
non of busi 
Eldridge Re Jed 
nnfacture of ta 
eam the employ 
ceand reques 
nent which : 
ud one or tw: 


egame of the “1 
a2s8e 


uF. Donglass, being duly sworn, deposes and says: 





the instance and request of Eldridge R. inson, by whom 
eat present employed, he handed to N, W. Aver & Son an 

ment over the name of the I‘Talking Machine 
to be inserted in Frank 1 zine and other maga- 
the month of November, : that ucither-the Berliner 
me Company nor its officers wr directors had anything to 
hithe insertions of said advertisement and had no knowledge 





















Jonsolidate 
Mag 





















LEON F. DOUGLASS. 

Fand eulcrihed before me this Sth day of October, 1900. 

: MARY F. LYONS, 
Notary Public. 








ial Seal.) 





nachines and 
od “Talking \ 
ke-the name 
a”was A} 
af the mame ~C- 












Clerk. 
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UNITED STATES CIRCUIT COURT, WESTERN 
DISTRICT OF VIRGINIA. 


IN EQuiry. 


F. DOUGLA>> 


of Otevher. 
. LZONs, 


Complainant, 
Notary Lule 


rs. 





‘FIDAVIT OF LEON F. DOUGLASS. 





Ape atat d  MRIN . 


ALTH OF PENNSYLVANIA, | 
82, 
County oF PHILAvELPHta. ) 





va 


ATES ¥4 
Le % Donglass, being duly = 
< ii ut of the 

nd has been connected 
having been engaged 


x to law, deposes and 
phia, State of Penn- 
Machine business 
















iod of time prior 
d by the Berliner 
Senth Tenth Street, 


er Ist, 1900, t 
ne Company, havin, 


Y," Defomict 


isanoae NOLL EHS 


wa a 


eri, Sah ie 


; 
7 


FST ETE TRIE Te OP 


oe 


Philadelphia, lar thar -ince that 
by another party, and has been paid hi 
other party, and has not ed any 
1900, from the Berliner Company. That as this depts isin 
and believes the Berliner Company has discharged all its-emy 
since that date, witli the exception of the watchman, and‘oi 
of its office force, by reason of the injunction pending-ay 
issued by the U.S. Circuit Court for the Western District o 
This deponent has S 

on behalf of the complainants in this caus 
was General M. of the said Berliner Gramophon : BEREI 
as alleged. by the said Smith in one of his affida 2 
the said Smirh had knowledge that this deponent y 

1 Company; that on one occ 

put a letter written on the 


theletter rewritten, which the said Smith did. 
states that while in the employ of the Beclinon| 
he never placed any adver 
pany nor arranged for the same with. ¥. 
This deponent further that even frre 1 
with the Berliner Gramophone Company that influences fro 
sources were | at to bear upon Mr. Thomas S. Parvin, 
of the Company, to discharge the said Henry K. Sinith her 
referred to, from the emplay “of the Ci ‘ompany, 
reliability and incompetcney due to exce: 
said Parvin repeatedly stated that he knew these faets 
desired to give him further oppurtunity to do better from 
time, as he disliked very much to discharge the man who hadi 
dependent upon the salary which he was recéiving from the 
Gramophone Company, and that he thought that he could 
him to reform: all of which efforts appear to have been 
And further this deponent saith not. ps 
(Sed. - LEON F. DOUG] 


Sworn to and subscribed before me this 
D. 1900. 
(Sed.) CITARLES It. § 


(Seal.) 

‘A Cope Tete 
ALK. Frareurr. 

(Seal.) 
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ber 24, 1900, and said Douglass had no authority w 
or procure to be done said advertising or any other adve 
3. Most all advertising matter, including slips such as. 
to one of plaintitf’s exhibits and catalogues, was prepared: 
>and kept in the ion of the said Berliner Gran 
pany as stated in pre s affidavits, ready for use and 
if the injunction order of June 25,. 1900, should be- 
not to be used otherw and none of said adverti: 
‘been ‘used except there was sent to Ellis & Co. of Wash 






























a limited number of Catalogues and: Slips for use - 

of Columbia, and deponent says that the Catalogue BERLIN: 
panying or exhibited with plaintiff's affidavits were eith 

Ellis & Co. or some one who had obtained them from STATE OF P 





abstracted from the office of the Berliner Gramophone-@& sCiTY AND €o' 
if any other adv appears in any way it was with 
edge or authority of the Berliner Company or any one: 
or directors. - 












Terre KL oS 
for many 
ertiner ( 















THOS. | 











: Totes at 
© Sworn and subscribed to before me'this Sth ds #aiken- 
MARY F. ie 





_ (Seals) 









A Copy Teste. 
» ACK. Frerener, 
(Seal.) Clerk. 





Campin Covyty, 
. Stare or New Jersey. 













; "Norman Gray, being duly sworn deposes and s 

% ~ ~Presitlent of the Consolidated Talking Machine Compam 
© “that ‘the said company has never transacted any busi 

*has.never authorized any one to transact business for if 
authosized the use of its name in any business or adv 


~NOR. 


vibed to before me this 28th dayzog 

















© Sworn and su 
ALD. 1900. 





7 
a 
fy 
v 
nw 
ia] 
re 


(Seal.) 





A Copy Teste. 
ALK. Frereurr, 









whatsve’ 
advertising. 
ch as that att 
-pared and prit: 
Grpmophone (i: 
ve and distrilu: 
d be dissolved } 
ortising matter L.- 
Washington, 1). 
vse in the Distri< 
neand Slip aces: 
- either gotten fr 
from them «r+ ~ 
hone Company. =: 
without the knew 
iy one of its otfies 





EXITED STATES CIRCUIT COURT, WESTERN DISTRICT 
a OF VIRGINIA. 



















IN EQUITY. ms 






FRANK SEAMAN, Plaintitt, 







ts. 







Defendant. 





















t he is and has 
the management of 
aur in the above en- 
«l the position of book- * + % 










intimately ¢ g 
nophone Company, the det: 
and lias during that time ocenpic 
id cashier, ote. 3 ‘ 
he knows of the contents of % propos advertisements which f 
ordered to be inserted in several publications and maga- sf 
which adverti s nophones and Gramo- E 
put out in the name é 

f Aimerira. with its 
ct. Camden, New 








SS. PARVIN 





ww of October. 1" 
*, LYONS. ; 
Notary Pubiie. 


{ 
i. 
é 


1 says, that he = * 
Jompany of .\1+ 
iy bysiness why 

















elate to Gry 











ertizements were 1 
. having their 
18y]lvania. 


weed with N. W. Ayer $ 
the City of Phila- rf 












so pliced by one Leon FE, Don 






=, an employee 
nophone Compauy, and known ly the deponent 
General Manager of said Company. having paid his salary 

rus per inetructions +f the President, Thomas 
which the books of the Berliner Gr: nophone Company 








rae 

























me question arose on the part of the said NX. W. Ayer & 
the credit of the aforesaid Consolid Talking Machine 
of America after the advertisement had heen placed with 

lication. 





th day of Septe=** 


YL. CHEW. 
Notary Dali: 


hin one wonth last past said Dou, 





+ directed the deponent 
iN. W. Ayer & Son. 
hed, whereupon the 
ce of N. W. Aver & 
ence to the advertise- 






oe aan eh ini er 





telephoned to the 
ially as follows: “Tn 7 





wae IM, iy p0 ee aL y+ 


me ae 














: © 


lasers 
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ment of the ( uted Talking Machine Compan: 
placed with yon ti-day I refer you as to credit to Mr. 
smith, No. 434 Market street, Philadelphia.” 

Depouent says that the aforesaid Joseph Goldsmith 
been known to him for years as the Vice-President. 0; 
Gramophone Compauy, and is the acting exeentive o 
liner Gramophone Company in the absence of its P 
so acted from time to time during such absences, (= 

That the location, No. 120 North Front Street, 
Jersey, us given in the aforesaid advertisement, is 
Eldridge R. Johnson, who has manufactured for the 
Phowe Company upon order of Frank Seaman thousa: 
sound boxes and qwachine parts employed and used’ 
maehine known as the “Gramophone.” 


(Signed) HENRY “Fe 








On 
sation 
inctem 
































Snbseribed and sworn to before me this 24th day 96S 
1900. 


WILLIAM POWERS, Notary Public. os 
(Notary Seal.) at 
A Copy Teste, 
* A. F. Frercuer, (Seaky 
(Seal) Clerk. 
—— UNITED 
IN-THE CIRCUIT COURT OF THE UNITED. 
THE WESTERN DISTRICT OF VIRGINI ° 
. 2 
IY EQUITY. = 
FRANK SEAMAN,.~ 3° met) 


v3. 
os) 
THE BERLINER GRAMOPHONE COMP: 


Hearr K. Smith, being duly sworn, deposes: 
for several vears tlie bookkeeper, cashier, ete., of the 
phone Company, the defendant in-this action. 

That as such he became acquainted within one-n 
with Mr. Shaw, introdneed to the deponent by Mr. 
known to the deponent as the General Manager of the 
ophone Company, the said Mr. T 
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“had succeeded in procuring the se 
eponent if he had heard the same. ( ‘ 
mer=wer he said to the deponent that he tal 
‘ people, but was a ver: 
f Seprember, 1900, the 







~ aud asked 
mn evasive 

getting hin. 

thle man. 

aid Shaw, 





any of Aner 


\ir. Joseph ti 









mith is and 


taf the Be On the 13th de 
C - 





in conver- 



































of tl tion. With the deponent stated that he wa- then leaving for Wasi: 
officer 0 the ox, D. C., and wonid expect te see me, the deponent, ia ebout two 1 
resident, au |; © This conversation arese from the fact’ that all the employees. 
ing the depenent, es g 







Shaw, 
n laid off until a decis udered in a sait at law be 
Frank Seauian and the Berliner Gramophone Comypzay. 
duties of the deponent in the position in-which he held, re 
d him to remain three days longer than the balance of the em 
and in that interim 
ig of Gramophone Records, 
or relating ‘o Gramophoues and 
: per said Shaw's instrue 





t, Camden, 
js the factory 
e Derliner Gran 
sands of m+ 
ed in the 


















ay K. SMITH. 


x matter, et 
Was made to 7 

















~ HENRY K. SMITH. : 
: i 
ribed and sworn tohefore me this 24th day of September, F 
WM. POWERS, 7 
Notary Public. 





LED STATES CIRCUIT COURT, WE: 
OF VIRGINIA. 


IN EQUITY. 
















PERN DISTRICT 





2 ie rae amr 


ED STATES 





REDIA. 
% FRANK SEAMAN, Plaintiff. 
ts. 
RLINER GRAMOPHONE COMPANY, Defendant. 
TaTE oF New York, 







Bitvof Philadelphia, Pennsylvania, li 
i with the Berliner Gramophone 
“Parvin is President, ecenpying during 

eeper of said company: 





mpany, of which 
at time the posi- 





a i. 


one month 1! 
\fr. Leon F. I 
of the Berliner ue ie 
ting the depen” 














22 53N03u NOLL YWE! 


That he is thoroughly informed as to its present and past 
condition by reason of his knowledge of the books of the 
and that the usual course of business of che said ‘Berliner 
Company as conducted and carried on in the District of { 
prior to the 25th day of June, 1900, was by and throu; 
Seaman muder his contract of the tenth day of. October, 1896; 
the said Berliner Gramophone Company never made anys 
District of Columbia of Gramophones and Gramophone. 
ments fo anyone except stockholders of record, as per the 

ile the contract contained a clause reserving 
Grunophone Company to sell g 
co vituiu the District of Columbi 
phone Company never sold goods in s 
June, 1900, the reason being that the said cine in said toni 
inserted ut the instance of Emile Berliner for the purpo 
ing any gonism in the City of V hington with thes 
Phonogray!: Company: this rea 
President of the Berliner Gr 

Deponent further thi 
consisting of a roll-top d onl ae oct filing cabinet, which 
purchase! by the Berliner Gramophone Company during 
part of June, 1900, and charged to the fixture account on 2 
of the Berliner Gramophone Company, were removed from th 
of the Beriiner Gramophone Company, 424 South Tenth 
during the week last past; “3 


That the abeve named fixtures were.purchased for the exeingy 


use of Leon F. Douglass, the General Manager of the Berliner Gs 
phone Cernpany, whose: salary as -neh manager, this depong 
paid by checks, drawn by this deponent and signed by" th 
ottivers of the Company. 

Deponent. further says tha nt the first of Sune, 1 1900; 
S. Parvin. President of the Berliner Gramophone Company; 

ponent that as ccnsolidation seemed to be the fashion, the B 

ranophone Company was going to combine with the Unis 
Gramophone Company. 


Sworn to hefore me this 27th day of September, 00s ei: 
EMIL T. FUESS 
Notary Public, No. 69, New York Co. 
(Seal) 
A Copy Teste, 
A. K. FLETCHER. Clerk. 
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i chrough Via 
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of Columbi 
1 said contr: 








card given | 


certain furt 
inet, whic! 
> during the 
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1 for the ox 





ned by the 


wae qyee, T 
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r, 1900, 


. T. FUESS. 
v York Co. S 
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CIRCUIT COURT OF THE UNITED STATES For 
THE WESTERN DISTRICT OF VIRGINIA. 









IN EQUITY. 











K. Smith, being duly sworn, depose 
~of Phil ind State of Pennsylys 

$ been in the employ of the Berliner Gramo- 
ompany, the defendant herein; that in the course of his said 
nent le has acted as accountant for <aid ( empany, and has 
e of the hooks of the same, and has been fainiliar with the 

i and expendimures. 

Secntion of the contract with Frank 
inant herein, in October, 184 the business of 
A= coniparatively small. ‘Thar when orders for goods 
iplainent here- 
filled through 















wd has for up- a 































shpat ot ie toe 











loters, the greater number 
the mannfacture cf imoters and ry of by cue Eldridge = 
Bson, who tok contracts therefor, and thar sch iotors and t 
e combined into Gramophones, aud delivered to the Com- E 
Y The Berliner Gramophorie ( ‘omp : 
Bpen the witchines so made and furn 
dant, The Berliner Gramophone 
“Berliner Gramoplic 

one Company, S74 Broadway. k 
rked, were shipped upow orders o 
ipwents were made from tine te 
first began delivering mnder said coutr 
gwhat was termed a “Hand Gramophone, rst spring: 
ine was built upon a medel furnished hy a Mr. Mentrose, 
nan udepted and 


filled by defendant. 3 
uotors was turned over by tl 1 Montrose < 
$ 




































ted were placed by 
Company, deca’ecomanie 
Patents, National 
and that 
Frank Sea- 
ime. That when 
there was noth- 






























































































Johuson, who built the i; After the 
nes were built under said order, a cousroversy 
nm the said Montrose and the said Jolsvse n, and Jolinson 
Bmodel of his wn. 





















r said Johnson continued to lnild 
hw the Comploinan 
ho was te he follawed jv d. 








pon his said 
his erders, 
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When Mr. Johpson began building machines questions’6 
arose i's ty improvements which were to be made, and an arran 


should be kept in the name of Johnson, and not assigned.*te 
fendunt. Tle reason for this arrangement was, as the s a: 
cussed! at the time, that in case the Berliner Company should?qyem 
patents, the Complainant would have the right to go 
market fy motors, whereas if Johnson took out the- pai 
own inuue, it would be impossible for the complainant to 
excepting through him, Johnson, it being the policy of th 
to prevent competition in manufycturing motors and other 
to hold the process without competition. Such poli 
ried out ie: u to the present time. As improvements in mo 
made from time to time, complainant paid for changes of 
require! in the factory of said Johnson to manufacture the i 
form. .\ll models submitted by the complainant for different 
were invariably placed in the hands of Johnson for examinatk 
said Johnson passed ‘upon the same. 

That abcut three years ago the defendant made 3 ar 
with said Johnson to improve its. method of taking and 
records, and pursuant thereto The Berliner Company | comm 
pay ont ménthly large sums of money upon the account of, 
mental work so conducted by said Johnson, as per bills rendered 
ing in that way the entire expenses of such work, and in thatm 
expended i in the neighbotheot, of five thousand dollars, togeth 
about three thonsand dollars in addition for machine 
the use in such: work. c 

«That said: Jolinson constantly Rponted progress, and when, 

1r ago, practical results began to be accomplished, s 

son hegotinted for the defendant a sale of its foreign rightedum 
aferusaitl’ processes of taking and making records to the Grama ae 


Cormpany of 1. ondon, Limited, of which William Barry Oweniagiia 


aging Director, for the sum. of fifteen thousand dollars;. tha 
such said sale Johnson received a commission of fire thousand: 
and the*Berliner Company made e-net profit of about twentyem 
hundred dollars as shown by their books, after paying thes 
of said experiments, and besides retaining for the United Statg 
full rights in the patents, 3, inventions, discoveries, and prog 
worked our. ’ 
‘Thar after «neh time, and down to the present time, theege 
has continued to conduct snek experiments, and to produces 
and Matrices at the factory of sit Johtizon, using for th 
machinery aud appliances so bought by it, a part. of whieh # 
the fact of said Johnson at Camden, in the State’ of Ne 


fa Bi. Nt 


Load beh Sees 


aie 


at Phila 
plants. 
Le for. 
fatinat’ 
‘Berliner 
the Bs 


inv nti 
Then any 


have 1 
Vauede 
the ex) 
Setinse 
awkly 
Tha 
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questions of patents 
and an arrangement 
lant that all patents 
+ agsigned to the de- 
as “the same was dis- 
yany should own the 
to go into the open 
1 the patents in his 
nant to get machines 
ligv of the Company 
and other goods, and 
policy has been car- 
utents in model were 
hanges of machinery 
facture the improved 
for different motors 
for exawination amd 





d by the Board of Directors of the defendant, the 
ner Gramophone Company, authorizing their proseention, and 
parment by the Company for the same, npon the condition that 


wzights, inventions and discoveries m in or about, or obtained 
te and be the property of 




























uch expenditures, should belox 
v iE sramgphons Company. 












i paid, as well as 
pexpceuses for experimenting with mact processes, ¢te., all 
stent fecs and attorneys’ fees upon the obtaining of patents for 
tions and improvements made in connection with such investiga- 
and enterpri 



































Rout a year ago the Berliner Gramep) auy woved 
the factory of Eldridge-R. Johnson, in Camden, New Jersey, 
in machinery and other appliances connected with the making 
yds wnder the new process which had been developed as above 
Bited, and which is termed the “Jolinson pr Experimental 
was done with such machinery at the factory of The Berliner 
nophene Company, at $24 South Teuth Street, Philadelphia, the 
of which fac tary was paid for! by Mr. Frank Seaman, the plain- 
nd experimental Records were 
t the above cased factory of The Berliner Gramophone Com- 
© These experiments did not prove cutirely satisfactory, and a 
of the machinery above Cee, and which had been paid 
wether with the em- 
in ‘the tetel making daaxtucat of the Berliner Gramo- 
me- Company, were sent to Camden, and to the factory of the 
dridge R. Johnson, since which time all experimental work 
forts thereunder to make the said process of commercial value, 
n conducted at the said Eldridge R. Johnson's factory in 
New Jersey, The Berliner Gramophone Company paying 

of the same on_ bills rendered by the said Eldridge R. 
and The Berliner Gramophone Company also paying the 
pay-roll for wages in connection therewith. 













jade an. arrangement 
taking and making 
pany - goummenced to 
e account of experi 
igs rendered, ance 
and in that manner 
lollars, together with 
hinery purebased fy 









































ss, and when, a litt 
stiplished, said Jolir- 
foreign rights in ile 
3 to the Gramoj 
Barry Owen is Mav 
d dollars; that uj 
five thousand dollar 
f about twenty-<cve! 
paying the exper 
e United States the? 
ies, and proces= > 




































phone Company, at 424 South Tenth Street, was closed and 
leman in charge of said laboratory was sent to the laboratory 
tory of the aforesaid Eldridge R. Jolinsen. but he continued 
employ of and on the pay-rell of the Berliner Gramophone 

Frem that time to the present date, to the best of the 
ul belief of the deponent, varie 
ne to time and matrices 










: time, the defer 
| to produce Rec 
ing™for that puT?~ 
tof which is new * 
State of New Jem 
rory of.the defew! 













us talent has been em- 
the Camden Jabora- 
preduets amounting in number to seme twe lamdred matrices 
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perewecs ern oil 
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aud the deponeut of his own kuowledge states that one-h 
expenses of making the aforesaid matrices have been ch 
defendants, the Berliner Gramophone Company, and one-h 
expenses have been charged by said Eldridge R. Jo 
Gramophone Company of London. The charge to said 
pany was made for the reason said company was privil 
the benetit of all experiments made at the said Camden 
their own use abroad, said arrangement having been? 
agreement when the foreign rights to the. process - itself 
te the London Gra tinuphone Company by the Berliners 
Company. 3 

From the matrices above referred té some three thous 
have been pressed and the same are now in the stock of 
company at its factory at Philadelphia. 

That in } last the defendant placed with the said< Ele 
Johnsow au order for twenty-five hundred Gramophone: 
with the exception of sound boxes, horns and elbows. 
boxes were not ordered of Johnson for the reason that 
Gramephene Company had in its possession at the 
hnndred sound boxes whieh had not been delivered upon 





































































































of the compliant for tive thousand sound boxes, it being th BER 
of the Berliner Gramophone Company to use the saiditiegs 
hundred boxes en the machines ordered as above. pee Sr 
That from: said lot of twenty-tive hundred Granro-pho SUTY ANT 
had been delivered yr lle of Angust about ¢i 3 
dred Gram-o-plenes and that at abont the time stated: thes ifeury 
= “any Ne: 





tinder of Gramarphones due was ordered 
is S. Parvin, President of the defendant Compan} 
ther instructions. 

That foe upwards of three years last pased the cancel 
contract berween tle complainant and the defendant i 
entitled action hus been a matter of frequent disew 
officers and directors of the defendant company and it J 
settled policy of the management of said defemlant co That g 
upwarls ef the year last passed te cancel said contract pes t Ei rhinwe 
test that could be fond in order to gain for the defend Sbtolne 
tion the benefit of the entiré retail business in Gran 
Gram-e-phone goods and that towards the cancellation’ 
treet Eldridge 2. Johnsen wes constantly lending his int 
the making uf reports ing ii 
others. 






















‘set with 
Setueet jp 



















































t one-half of the 
n charged to the 
1 one-half of said 
Johnson to- the 
aidyLondon Com- 
vileged to receive 
mden factory for 
en a part of the 
itself were sold 
iner Gramophone 





thousand Record= 
of the defendant 


said Eldridge 2 
phones, coupler 
wws. The soun 
tivat the Be 
“time twenty 
ipon the last or 
veing the inte 
» said twenty 











uiro-phones User 
out éighteen hur 
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mpany, votil 
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ih it has 1 
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PSworn to and subscribed before me this 19th day of September, 







EMI. T. FUESS, 
Notary Public. 
No. 69 New York Co., N.Y. 









A Copy Teste. 






A. K. Frercuer, 


Clerk. (Seal.) 
















ED STATES CIRCUIT COURT, WESTERN DISTRICT 
OF VIRGINIA. 5 






ON MOTION TO APPOINT A REC EIVE 












SAMUEL FORD), ete., Plaintit?, 


rs. 







Defendant. 













F New York, +s 
Y or New York. f™ 


ry K. Smith, being duly sworn deposes, that he has h 
ears the bookkeepei phone Company 
‘ity of Philadelphia, and by reason of such pesition is thor- 
With the financial condition of the said company, 

s indebted to the extent of fifteen or 
000 or $20,000) at the time the con- 
mm was made, and was without financial ineans. 


eou for 


Xe, ee aeaee: Speers 





of the Berliner Gram; 




























ee ae Robes arreren ee relent: 395 6 osertee 5 


+t was made with the said Frank Seaman, The 

phone Company has been enabled to pay_off the in- 
waned, pay officers’ salari zether with dividends 

to the sum of four per cent. per annum. 

he assets of the Berline: 











* consist of 
aux, under 
1 jattents, as 


Gramophone Cor 
s Gramophone Com 
Was entitled to certain rights in the [i 





















the experimental plant and 1 id. processes 
tow is called the Jolson pr snaking, fix- 
Machinery, the book value of the i 





machinery 
natical. 


x. SMITIL. 






6500.00, 






le market value of whieh 





Sworn ay 
Hwa, 


-_(Seal.) 
a Copy Teste. 


-\. K. Frerener, 
Clerk. 


IN THE CIRCUIT COURT OF THE UNITED'S 
- TILE WESTERN 4 
IN EQUITY. 
FRAYK SEAMAN, Plaintiff, 
ts. MY 


BERLINER GRAMOPHONE COMPAXY. LER! 
SER 


“AFFIDAVIT OF JOSEPH: GOLDSMITH, SUR-RULE: z es t 
LARGE LYJUNCTION. = j AFFIDA 


City ayp Coonty oF PrtbapeLenra, Ve 
Stare ov PENNsy.vaNta. : in 


Joseph Goldsmith being duly sworn, deposes and ‘say: 


That he.is the Vice-President of the Berliner G: 
pany and cue of its Directors, that since the injunction. in 
was granted on J 25th, 1900, it las been the avowed. 
and intention of all of the Officers and Directors of. the® 
Gramophone Company to implicitly obey-the said injuncti- 

Deponent further says that since the injunction was =~ A Patines 
ease the Berliner Gramophone Company has not e 
promised to give away or authorized or empowered any 
or corp.rution to give away or promise to give away any Grail ae sean. 
Gramophone Goods or Records, nor has the Berliner=Grasad ern 

y adve tised or authorized any one else to ad =f Timm, ¢ 


‘Tepnne 


Mis II. lesbians Wm. ge 
Latha filed under this rule, aud the fix 
the best of lis knowl aud belief. 
















ex, 1900. and subscribed to before ine this 27th day of September, 















S, 
. F. FUESS, e, T. A. FENSTERMAKER, 
Notary Public. Notary Public. 
York -Co., NX. Y. : Noi lic. 
A Copy Teste. . 
(Seal A. K. Frerener, 
eal.) 


Clerk. (Seal.) 





rED STATES FOK 
mGDTIA. 


CUIT COURT OF THE UNITED STATES FOR THE 
q WESTERN DISTRICT OF VIRGINIA. 

IN EQUITY. 
FRANK SEAMAN, 
rs. 
BERLINER GRAMOPHONE 





iff, 





Plaintiff, 


NY, Defendant: 


stUR-RULE To EN 





COMPANY, Defendant. 













AVIT OF MAX H. B 
LARGE INIT 











‘BAUM § SUR-RULE TO EN- 
“TIO. 








XD CousTY OF PHILADELPHIA, } .. 
TATE OF PENNSYLVANIA. 


sand says: 











TI. Biernbaum, being duly sworn, depose. and -says: That Ft 2 
retary of the Berliner Gramophone Company. That since Bese 
janction was granted in this case on June 25th, 1900, the 
ramophone Company has sold and delivered to Joln F. Pe 
. in the District of Columbia, and to no one else in the eas, 
jet of Columbia, Gramophones or Gramophone Goods ag- 
in value about four hundred dollars ($400.00). 

nt further says’ that since the injunction was granted in 
liner Gramophone Company has not given away + 
give away or authorized and empowered any person, 

1 to give away or promise to give away any Gramo- 

Sramophone Goods or Records; nor has the said Berliner ae 
ye Company advertised ar anthorized any advertisement 
o- give away any Gramoplones. Gramophone Goods or 





er Gramophone | 
injunction in tl 
n the avowed. purit™ 
etors of the Dero 
aid injunction ert" 
jon was granted in 
is not given ane 
veret any pc 
way any ‘Gram 
Berliner Gr: 
e to advertist 
=. would be give 
















ie 





































1e eflid: 
istry 
vein sti 


ent Lins read the affidavit of Thoms 
le to enlarge injunction, aud states the 






S. Parvin made-this 
t all the facts therein ie 








“PH GOLDSMIT= MAX I. BIERNBAUM. 
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Sworn and subscribed to before me this 25th day 0 
1900. é 
T. A. FENSTERILAL 
(Seal of Notary Publie.) 

A Copy Teste. 
A. K. Fretcsr, 
Clerk. 


creceir COURT OF THE UNITED STAT 
WESTERN DISTRICT OF VIRGIN 


IN EQUITY. 
FRANK SEAMAY, Plaintiff, 


v3. 


BERLINER GRAMOPHONE COMPAYXY, Defend 


AFFIDAVIT OF WM. J. ARMSTRONG SUR-RULE 
LARGE INJUNCTION. os 


Crry ap Gousty oF PHILADELPHIA, | 
Srate oF PENNSYLVANTA- Sa 


Win. J. Armstrong, being duly sworn, deposes and irs 
That le is Treasurer and a Director of the Berliner G 
Company, That since the preliminary injunction was grants 
case on Inne 25th, 1900, the Berliner Gramophone: Com| 


sold no Gramophones, Gramophone Goods or Records in the 


of Columbia, except about four hundred dollars ($400. 
of Gramaphoties, Gramophone Goods and Reconis to Jol 
& Co. - 2, aS 
Deporient further says that the Berliner Gramophone 
not given away any Gramophones, Gramophone Goods © 
since the granting of this injunction, nor has it authori 
son, firm vt corporation to give away or promise to give: 
Gramophones, Gramophone Goods or Records or: authori 
vertisement-af such character. iy 
Depenent further says that it has been the intention of # 


aud Directors of the Berliner Gramophone Company to ob 


eaipletel 
q00, an 

my abe 
~Dr-pone 
ourtale t 
forth “ure 


Swern 
rae, 


emer 


Berlin. 


pr 








pompletely and implicitly the injunction o: 

00, and to deponent’s certain kuowled 

gen obeved. 

BDeponent has read the affidavit of Mio 

tule to enlarge injnnetion, and 
Pare true, . 


rder granted on June 25th, 
ge the said injunction has 






1-day of Septeml«r, 









ERMAKER, 
Notary Public. 


S. Pp, 









‘arvin made this day 
states that all the facts therein set 






WM. J. ARMSTRONG. 


Bworn and sulneribed to before me thi 








25th day of September, 
(Seal. 






: . T,.A..FE 
al of Notary Public.) 


ERMLAKER, 
Notary Public, 





TATES FOR THE 
IGINTA. 


=A Copy Teste. 
: A. K. Frercuen, 
Clerk. 








(Seal.) 









Tt COURT OF THE UNITED STATE 


FOR THE 
WESTERN DISTRICT OF VIRGINIA. 











4 
ANY, Defendant. IN EQUITY. : 
UR-RULE TO EN FRANK SEAMAN, Plaiutitf, 2! 
5 ™ : ts. a 
ERLINER GRAMOPHONE COMPANY, Defendant. 





HDAVIT OF THOMAS L. LAT -\ 
LARGE INIU) 






SURRULE TO EN- 
‘TION, 






sD Cousty oF Puttavenruta, ) Ss 2 
TE OF PENNSYLY ANIA. ) 





aophone Company 
Records in the Ii 
Mare =($400.001 
cords to Jolin F. # 













sL. Latta, being duly sworn, deposes and g 








e is a Director of the Berliner 
ae : t Gramophone Company has ne 
nophone Comy:! ones or Gramophone Good 
one Goods or T -f€ injunction granted on Jun 1, 1900; neither has the 
it authorized : ue Company anthorized any one to give away or 
away any Gramoplones, nophone Goods or 
0 any person, firm or corporation, 1 authorized any 

nt that Gramophones. Gr; ‘opt is or Records 


€n fo any person, firm or corporation whatever. 






mophone Company; that 
ver authorized any sales 
which would in any way 






























ntise_ to > ae 
ce authorizsl ¢ 





. 
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ntention of 
company tw 








Soe et i aw ea ON agg 





it, 


Deponent further says that he las read the affidavit.e 
Parvin wade this day to be filed under this rule 
stated therein are true to the best of his knowledge 


THOS. 


Sworn and subseribed to before me this-25th da 
Po 


1900. 
T. A. FENSTER 


(Seal.) 
A Copy Teste. 
A. K. Fretenes, 
Clerk. 


erervir COURT or TI ITED STATES OR 
WES XN DISTRICT OF VIRGIL 


IN EQUITY. 


FRANK SEAMAN, Plaintiff, © 
rs. 3 


BERLINER GRAMOPHONE COMPANY, Defenda 


AFFIDAVIT OF WILLIAM S. [LOYD SUR-R [Ba 
LARGE INJUNCTION. © 


City anp County oF PHILADELPHIA, | 4, 
Strate. OF PesNsYLVASts, : 


Williant S. Lloyd, being duly sworn, deposes and sa¥s= 
That he is a Direetor of the Berliner Gramophone Com 
he has read the affidavits of Thomas S. Parvin, Max HL! 
Wm. J. Armstrong, and Thes L. Latta, and the facts thet 
are true to the best of his knowledge and belief. 22 
WILLIAM 8-58 


Sworn’ aud subscribed to before me this 25th day of.5¢ 


1900. Bass: 
T. A. FENSTER KES 


(Gen! of Notary Public-) 
A Copy Teste. 
A. K. Frerener. 
Clerk. 





and Tie Viet. 
S..1. ‘Lv 


© af Sept 


AKER. 
Notary Pu 


. Defend 


RULE Ter 


ax II. 
vets theret! 


a & LEY? 


tay of SE# 


i 
: 
t 


or W ASHINGTOS, |, 
gicT OF Conumsra. i 


y and District afore- 
this day ppdated Bi ‘obert C. Rog: 3 aay well known 


“who being duly sworn deposes and » is the book- 
is & Co., conducting the mus ness at 937 

vania avenue, in said City of W. ashin selling music, 
ks and musical instruments of various kinds, among the 
Berliner Gramophone; that the said Johu F. Ellis & Co. 
and a mioph ne Supplies from 


ce June, 
id! Berliner Gramaplinne Cocaf Pliladéiplit, Penni.” 
1 John F. Ellis & Co. that they, the said Berliner 


sail John F. Ellis & Co. were never appointed as Agents or 

fran: Agency by the Berliner Gramophone Co. for the salé of 

rt Gramophones and Supplies in; the District -f Columbia; and 
fyletters written offiering wholesal 
Pof Colmubia by the said John F 

F. Ellis & Coo on their own 

existing between said John F. Ellis & Co. and said Berliner 

one Co. are those of buyer and seller, and none other; and 

ion of said Robert C. Rog «eper for John F. 

ach that if it were otherwise he would know it. 


ROBERT (. ROGERS. 


and sworn to.before me this 4th day of October, 1900. 
CHARLES B. BAYLY, 
Notary Public. 


smally well 
he is the 
uinsic business at 














937 Penn: nia avenue, in said City of Washington, 
Zz music, music books and musical instruments of various 
= the latter being the Berliner Gramophone; that on the 26th 
September, 1900, a party giving his name as S, D. Campbell 
for wholesale rates on the “Be! iner Gramophone, stating "hae hers 
acting for a party in Richmond, Virginia, who was en: 
Novelties aud who wanted to buy Gramophones to se 
tion with Graphophones, and whose address he gav 
field, Richmond, Vu.; and the said Charles B- Bayly’ 































apres 






















































= that wholesale rates were offered to said E. M. Crutel where ¢ 
$ John‘F, Ellis & Co., on Berliner Gramophones and R 
: i de to either the party 
& as S. D. Campbell or Sul 
f John F. Ellis & C. a 
“Sea 
otlierwise, « in Sikes Co. of Philadelphia % 
that in all.tra they, the said John F. Ellis & Covsetad s. al 
their own responsibility. ; ae 
Subscribed and sworn to before me this 3th day INT 
t 3 (Seal) 
e Roe : > _ A Copy Teste, 
evs : au A. KX. Lrercnrr, 
in =e (Seal) Clerk. 
< i 





Distaict or Covumrta, 1 
City or Waswinetoy. f 
















a Notary Publie in and for the District 
peared Charles B. Bayly. te who bei 






Before me, 
said, this ds 


ae eaitiacee of the business 
: that on the 26th day of September, 
approached by Reere Lewis, who purchased a Gramo 
froni hint dit the store of said John F. 
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ed him, Charles B. Bayly, Jr., in-conversation regarding Gram- 

that in answer to questions of said Reeve Lewis, he stated 
bat the Berliner Gramophone Co. had not ei en to'said John F. 
Bilis & Co. permission to sell Gramophoucs outside of the District of 
mnbia, and that they would not give such permission if asked 
efu fated that the Gramophones aud Records bought by John 
BEllis & Co., being their property and a part of their stock in trade, 
Charles B. Bay Jr., did not see he uyone could prevent said 
in F. Ell . from selling sani whom they pleased, nor 
they pleased, or words to that effect. ~ 





s kinds, amv 
he 26th day 













gaged in sell 
sell in comys 
is E. M. Cr 
ly further 
nthtield by 


















































vesenting hin 


CILAS. B. BAYLY, Jr, a 
ad, Va., tha 





Bubseribed and sworn to before me this Sth day of October, 1900, 


A. B. KELLY, 
Notary Public. 
) 
-A Copy Teste, 
B -\. K. Lurrener, i 
al) Clerk, D 








adelphia, Pa. « 
& Clo. neted iy 


‘$B. BAYLY 


f October. 1 
\RTHUR. 


u Publie, Lt 





CIRCUIT 





JOURT OF TILE UNITED STATES FOR 
N DISTRICT OF VIRG 


INIA, 





IN EQUiry. 
FRANK SEAMAN, Plaintiff, 






vs. 


NER GRAMOPHONE (¢ OMPANY, Defendant. 


VIT OF THOMAS s. p 


ARVIN SUR-RULE To EN- 
LARGE INJENCTI: IN, 






OUNTY OF PHILADELPHI,, } js 
E OF Pexnsyrvayta, Yl 


SSapon 
























Parvin, being duly sworn, ile; 1 ‘s: That he 
the ie i lent of the Berliner Gramophor y- Since the 
and | sin this case was granted, on June 1900, the Berliner % 
on gné Company sold and delivered + Ellis & Co., 3 
snarl me BD: Gz 36 Gramophone Machin + Records and : 
rd at 
said date. : ke 
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Gramophone Goods to the amount of $46.57, aggregatingss tracted t 
hundred dollars ($400.00). With the exception of th: Berliner 
F. Ellis & Co., no other sales of Gramophones or Gram hor auth 






or Records have been made in the District of Columbia.z that it. w 
paragraph of the contract of October 10, 1896, it is prot or deseri 
lows«“The Licensor hereby grants to the License te, tising to 
License to buy, sell and deal in throughout the Un Records 
America (except in the District of Columbia), Gran sy, *- whom th 
Gramoplioue g goods crubodying the said inventions, and: “goods, si 


ments therein, ete.’ trow: the 



































































Deponent is advised and therefore avers that wa -- Bepon 
quoted cliuse of the contract of October 10, 1896, the “liner @r 
ophone Company had a right to sell in the District of .G and imp! 
quantity of Grmophones and Gramophone goods and R erable C 
it did sell as aforesaid, and that there is nothing in the inj 
whieh prevented them from selling the aforesaid Ee ¥ 
phones and Gramophone goods. 3 ‘Sworn 

Deponent further says that on September 11, 190088 1900. 
following the argument of-the motion to dissolve the 
junction, the Board of Directors of the Berliner Gramop 

* pany had their regular monthly meeting, aud adopted. the (Seal . 
to the-effeet that all the employees of the Berliner Gramoph 4 
pany should be discharged except such as were ni 4 
the Gramophones and Gramophone goods stored in the: 

(Seal) 


factory: In pursuance of said resolution, all of the employ: 
«| except one clerk and a watchman, and one salesm 
the Company desired to send to Washington to try and = 
F. Ellis & Co. fo ize more efforts to sell more goods in. thee 
Columbia for use therein thgn had previonsly been sold_3gea 
With the exception of the goods sold and delivered it 
of Columbia as aforesaid, and 4 or 5 Gramophone Machin 
Records sold and delivered to individual officers or stockh 
“the Berliner Gramophone Company, for their own-pe 
Gramophones or Gramophone. goods which were in 
or delivered to them afterwards have ever been.sold. 
disposed of'in any way to any person whatever. All 



































Company at the time of the issuing of the injunction 
received thereafter were stored in the said factory, w 
at the northeast corner of 10th and Lombard street: 
Philadelphia, and all said goods are there at presente = 

Deponent further says that the Berliner Gramoph 
has not dircetly or indirectly given away, agreed or 
awey or-authovized any person, finn or corporation wi 
tee te give away any Gramopho 
geats, which it, the said Beriiuer Gramophor: 
































































ating about 7. 
ese sales to / 
‘amophione g 
sia. In the th 
provided 
ee*the excl 
United State~ 
sramophones 
and all. impre se 


Ptracted to sell and deliver to Frank Seaman. Neither hes the said 
§- Berliner Gramophone Company advertised nor cansed to be advertised 
er authorized auy person, firm or corporation’ whatever to advertise 
atyit will give away Grammophon amophone goods o: kine 
< ation whatever. If any Person, firnt or corporation is adver- 
ng to give away or to sell G miophe or Gramophone 
rds to the public gener: 


as, firms or corjx 
hom the said Frank Seaman has sold G Huophones and Gramophone 


0 uch advertising is without any license or authority whatever 

from the Berliner Gramophone Company, its Directors or Oviicers. 

& Deponent further says that it has heen the iutention oi the Ber 

Biner Gramoplione Company, its Divecturs and Officers, fairly, fully 

md implicitly to obey the preliminary injunction issued ly this Hon- 
le Court on June 25, 1900. 



























































under the 
iesBerliner 
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id Records, wh: 
e@ injunction 
uantity of Gr 


















THOS. S. PARVIN, 


Sworn and subscribed. to before me this 25th day of September, 
00. 





1900, on the 
"preliminary i: 
ramophone 












T. A. FENSTERMAKER, 












3 . Notary Publie. 
ted the resell e(Seal of Notary Public.) 
Tramophone Con A Copy Teste,” 
sceaaary to pretest -\. K. Lrercurn, 
inthe Conysana’s . Clerk. 
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W. G. M. 6. 
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CERTIFICATE OF INCORPORATION 











vid, giv pe 
All of the 
Jinve Gran 
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. which i 
ets, in th 






OLIDATED TALKING MACHINE COMP. 
AMERICA. 






ANY OF 








~ Registered Ottice with 
The Corporations’ Company, 
Caden, New Jersey. 






t 
ha 










nophone 









is to certify, That we, the undersigned, du herel 
into a corporation pursuant to the prov 
lature of the State of New Jerse 





WW associate 
an Act of 
«An .\ct Con- 





ophones er & 





one Comy:t 





entitled 








cerning Corporations, Revision of 1896,” and the various-a 

atory thezcuf and supplemental thereto, for the purpose 

therance and not in limitation of the general powers conferraduinames 4 instrume 
laws of the State of New Jersey with the powers, heremnsffges To ma 


tioned, and to that end we do by this our certificate s , nse," se] 
7 7 z : queds, w 
First. That the name assumed to designate the .co v6 Pare 
to be used in its business and dealings is ° ares 
4 To bo: 


CONSOLIDATED TALKING MACHINE CO E 3 ‘harge, | 
AMERICA. - 2 sttether 


Second. That the principal office in this State is to Bel : Secon 
Camden, is: the County of Camden, and the busin To! pre 
tion is to be conducted therein, and in such other place : roe 
as the nature and progress of the business of the corporati¢ {i testy ane 
time to time render necessary or desirable. sent Bo 

The corporation shall also have power to conduct its-bu = ee y 
its branches, and have one or more offices aud unli key 
purchase, mertgage and convey real and personal proper eeniplish 
the State of New Jersey, in any or all of the several Stal abjeets | 
ritories of the United States, and in the District of Colt 
any or all-Foreign Countries, and in Colonial possessi 
torial acquisitions of the United States. 


The location of the principal office in New sey is Nou pega 
street; Camden, and the name of the agent therein andam sol x pooperty 
thereof, and upon whom process may rved i: Ne Pray 
a apy 


TIONS’ COMPANY. 


oh te b 


do any or all of the things herein set forth. tothe 
natural persons might or could do, and in any part of th 
principals. agents, or otherwise, viz: : 
To manufacture, buy anil aiiecwis acquire, to own,-sta 
operate, md to rent, sell, deal in and distribute, all 
of sound, all kinds of machinery, equipment and. tooled 3 
and recording sound, ull kinds of machines, instruments and 7 © avqui 
for reproducing,” transmitting and uttering sound, and ain i the San 
mechanical aa other devices, and materials and supphe 
convenient in recording, reproducing, transmitting and ute 
and in storing, using, operating, renting, selling, deal 
tributins the an records, machinery, equipnientt 3 asad trol kin 
instruments and appliances: i Te ont 
To acquire, by pu e, lease or otherwise, to own, r ; Vicited 
ate, and to dispose of by sale, lease, or otherwise, labora : oa Severn 
perimental purposes in recording, reproducing, transmits : bert 
sing sound, Jud plants and other facilities of all kinds for: ‘ Seupert 
ing, storing. using, operating, renting, selling, dealin h 

















~-affairs, or take vver and carry on the business of sneh C 
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mortgage, pledge or otherwise dispose of the shares 0: 


stock of and any bonds, debentures or other evidence of stil xt 








created by any other corporation or al ae and, a 1 sh 
thervof, to exerc ict of « 
including the right to vote thereon “wf the ev 








Phe er 
ef the y 
nth 


To guarantee the payment of dividends or interest on~ 
stock, debentures or other securities issued by or any othé 
orsobligation of, any corporation whenever proper or 
the business of the corporation in the judgment of. its 
provided the required authority be first obtained fra 
of direvtors for that purpose. 2s 

To cause or allow the legal title, estate and interest in-an 
acquiresl, established, or carried on by the company to r 
vested, or registered in the name of, or carried on by any 
pany or companies, foreign or domestic, fonned or to be form 
either upon tru:t for, or as agents or nominees of th 
or upon_any other terms or conditions which the board of 
may consider for the benefit of this Company, and to“im 








Companies -« formed or to be formed, either by acquiring:the- 
stocks, or other securities thereof, or otherwise, howsoever, an 
exercise all or any of the powers of holders of shares, 
securities of such corporations and to receive and distribute'a: 
the dividends and interest on such shares, stock, or securit 
The corporation shail lave the power to merge and consoli 
any one cranore corporations, whether organized or to-beze 











ing ou any kind of business of the same or a similar nature ,tog 
which this cyrporation is authorized to conduct, which Licata 
Company. may be any one of said merging corporations,“omi 

company er be formed by means of such consolidation, a 


Fourth. The total authorized capital stock of the cope SS 
$2,000,000, divided into 20,000 shares of the par value of, 
each. 

OF sich total authorized capital stock,’ 2,500 shares, 
0.000, shall be preferred stock, and 17,500 shares, amow 
7 0,000 shall be common stock. = 

> The preferred stock shall be‘ entitled out of any- and-al 
net profits, whenever declared by the Board of Diree 
eumtlntive dividends at the raté of, but not exceeding, 
per annum, fur the fiscal year beginning on the 1st day of Ja 
A. TY 1901, and’ for each and every 1 year thereaft 
in preference and priority to any payment of any divides 
-comipon steck for any such fiseal year. Tn addition thereto 





$2 
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it of the dissolution of the corporation, the holders. of the pre- 
stock shall be entitled to receive the par value of their pre- 

ed shares out of the surplus funds of the corporation, after pay- 

of debts, before anything shall be paid the reform to the holders 
common stock, 


the capita: 
indebtedne-~ 
le the holder 
f ownership, 


e common stock shall be subject to tly prior rights of the holders 
preferred st as herein declared. If, after providing for 
ment of full dividends for any fiseal ve: the preferred stock, 

J:all remain any surplus net profits of such year, any and all 
irplus new profits of such vear, au of auy other fiscal year for 
p{ull dividends shall Lave been paid on the preferred stoek, shall 
icable to dividends upon the commen -teck when and as from 
fo time the same shall be declared by the Board of Directors, 
uit of any such surplus net profits after the close of any fiscal 
ie Board of Directors may pay dividends upon the common 
the corporation for such fiscal vear, but not until after the 
ds upon the preferred stock for such fiseal year shall have 
nally j:aid or provided and set apart. 
1 time to time the preferred stock and the common stock shall 
ed in such amounts and propertions as shall he determined by 
ard of Directors and as may be pennitted by law. 
Company shall have power, on any increase of the eapital of 
pany aver $2,000,000 to create two or more kinds of stock 
eh classes, with such denominations, preferences and voting power 
alitications thereof as shall be lawfully prescribed 
a general meeting of stockholders passed by the 
y in interest, being not less than two-thirds of 
al stock of the Company actually issued and outstanding 
in person or by pfoxy at such meeting, provided that at no 
I] the total amount of the preferred stock exceed two-thirds 
tual capital of the Company paid in cash or property. 
er of Directors may, before the issue of any new shares 
pital stock, determine that the same, or any part thereof, 
offered in the first instance to all of the then stockholders, 
Ortion to the amount of the capital stock held by them, or make 
£3 : 
Beber provision as to the issue and allotment of the new shares; 
fault of any such determination, or so far as the-same shall 


) amy shires. 
her contract 
recessary for 
irectors; aud 
n_the board 











any property 
remain or la 
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1 of directors 


) Manage the 





vever, amd t+ 
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mee as -pretis 
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corporation i- 
-alue of # 





amountir 
amounting 





NE ee rmetiiaaiineaiaintistsahih ca nannienmamamnee danmiaemaniaiee sted deadaies amie... Arta 


nd all’ sup] Shares in the original capital stock of the company. 
sctors, to me tion may use and apply its surplus earnings or aceu- 

ed by law to be reserved. to the purehase or 
of property and to the purchase or acquisition 
- capital! stock, from time to time, ta sueh-~extent 
ividend on apee such inanner and upen sue terms vs irs Board of Directors 
thereto, im #* e ermine: aud neither the property ner the capital stock so 








purel 

or satisfaction of any debt due to the corporation’ shall-be 

as profits for the purpose of declaration or payment of “di 
junless otherwise determined by a majority of the Board of Din 
or a majority of the stockhelders, oe 


Fifth. The names and pést-office addresses of the incor 
the number of shares of common stock subseribed for by 
aggregate of such subscriptions (namely $1,000) being the 5 
of the capital stock with which the Company will commence } 
are as follows: , - 


Post Ottice Adddresses, 
EGA 127 Market Street, Camden, NuJ2x 
Hiam TL, Chew.......127 Market Street, Camden, N.J- 
and Il, Chew. .......127 Market Street, Camden, N.S. 


Nirth. That the existence of said corporation shall begin o1 
of the filing of this certificate iw the office of the Secretary of § 
of New Jersey, and it shall continue perpetually. 


Nerenth. The following provisions for the regulations of the b 
ness and the conduct of the affairs of the corporation and the follo 
ing limitations aml regulations of the powers of the corporation, 
direerors, and the stockholders, are hereby created. by 

1. The Board of Directors shall have power without the 
vote of the stockholders (unless the By-Laws direct otherwise): 
time to time to the amount to be reserved. as worki 
to authorize and catse to be executed mortgages and liens u 
real and personal property. of thi corporation, and to sell, 3 
trausfer, mortgage or otherwise dispose of the whole property of 
corporation. 


2. The ‘Directors shall ut wiy time sell or dispose of'al 


part_of the real estate, personal propertt or other assets of ar 
er narure, that may be owned by the Company, on the reque Sak 
majerity of all the stockholders, preferred and common, te; bem aee | 
dencédl hy x vote at a meeting called on two weeks’ notice, or: bya 
writing under the signature jority of said stockhold 


sale shall be made for eash or in exchange for other property: 
he dirceted by said stoekhold - 


3. "The corporation m its by-laws confer pgwers "addition: 
the foregoing upon the Di rs, and may preseribe thea 
heereerry” to constitute’ a quortine of its Board of- Directo 
number may be less than ‘a majority of the wholé nunthes 
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issuing of trust certificates and the making of trust agreements 
any lawful purpose. 





E Aivislews- f5.:The Directors shall from time to time detennine whether and 
af _ Tires ir~ what times and places and under what conditions and regulations 
accounts and books of the corporation, or any of them, shall be 
n to the inspection of the stockholders: and no stockholder shall 
ro-the right of inspecting any account or book or document of 
poration except as conferred by statute or authorized by the 





hy eacl 





the amor 
nee Imsine=, 


gs, and have an office, and 
f the corporation (except the stock and transfer books) 


Bain spresence of B. F. Haywood Shreve. 


NORMAN GREY, .@ &) 
WM. H. CHEW, dd. S.) 
EDWARD If. CHEW, (L. 8.) 













RTY oF CAMDEN. 
ieTwist nat 
vking 
ens Wye 


» sell. 





at remembered that on this sixth day of July. 
ed, before me, a Master in Chancery of New r, personally 
d Norman Grey, William H. Chew and Edward H. Chew, 
am satisfied are the persons named in and who exeented the , 
certificate. and I having first, wade known to them, and 
them, the contents thereof, they did each acknowledge that 
ed, sealed and delivered the same as their voluntary act 


A. D. nineteen 






















B. F. WAYWOOD SHREVE, 
CC, 


tiem, or by 2 


solders. 











yperty ast ed in the Clerk’s Office of the County of Camden, on the 
s day of July. A. D. 1900, and recorded in Book 15 of In- 
adit Business Companies for said Connry, page 575. 











the 





ROBT. L. BARBER, 
Clerk. 









Secretary of State.” 


STATE OF NEW JERSEY,. 
Dep gtMest oF State. 


I, George Wurts, Secretary of State of the State of Ne 
do hereby certify that the foregoing is a true.copy of. 
of Incorporation of Consolidated Talking Machine Comj 
ica, and the endorsements thereon as the same is 
compared with the original filed in my office on the 9 
A. D. 1900, and now remaining on file therein. FE 

In Testimony Whereof, T have hereunto set” my 
my ofticial seal at Trenton, this fourteenth day of Sep 
1900. z 


GEORGE WUR’ 


(Seal.) 


W. G. M. 


CHARTER OF THE JOHS 
COMP. 


In the Coiirt of ITustings for the City of Povtinacath 
Certificate of corporators for Charter of Tncorporati¢ 
foi) the Honorable as W: Walts, Judge of the said Court: 


a iam E. Stokes anal W ihn i. Triol, 
deat A ania, desiring and having agreed to-f 
stock compar 

and on the terms “hereinafter set forth, gud with all-the 

and privileges which by the laws of the Commonwealth of Vig 
granted ‘to such companies do hereby cértify. u 

First. The name of the said companyii 
ing Company. - 

Second. The purposes for which the said eompany is-f 
to manufactuie, buy, sell, lease and otherwise deal in rece 
machinery, tools, and appliances for recording sound, 1 
re-producing and uttering sound and other devices usefullig 
nient in the recording and re-production of sound; to buy 
operate und deal in laboratories for’ experimental purp 
recording and reproduction of sound, and plants for the 
ing of xecords, sound recording machinery ‘and machines: 


aid company 
equire, to Lold and to sell or othe 
of the stacks au? bonds of other companies incorporated 





and to issue and sell its bonds from time to time, for such 
nd on such terms as its Board of Dictors may deem expedient 
mm of its busi tu secure payment 
if all or any portion 
perty and franchises. 
The capital stock of the said Company shall be thirty 
i se the same from time 
an amount not exceeding one hundred thousand ($100,000) 
and the capital stock shall be divided into shares of the par 
sone hundred ($100) dollars each. 
kh. The amount of real estate propesed to he held by the said 
Stat iy shall not exceed, within the boundaries of any one county in 
Pea of V or any one -connty els ty (50) acres. 

The which the principal offi the said company 
ept and its clef busi is to ie transacted is the City of 

onth and State of Virginia. 
The chicf and only business to be transacted is the business. 
ary for the fulfiliuent of the purposes hereinbefore set ferth in 

Second or properly incident thereto, 

. The officers of thi u Company shall he a President, a 
Board of tive Directors, 
who for the first year are 


t Phiiadelphia, Penn- 
ice pa Wil Ti jam IL. Thiel, residing at Philadelphia, 


irgihia en 


rs—Gritiin C. Callahan, residing at Philadelphia, Penn- 

Harry M. Kurtz, residing at Philadelphia, Penusylvania ; 
‘Ringwalt, residing at Philadelphia, Pennsylvania; William 
residing at Philadelphia. Pennsylvania; William E. Triol, 
Philadelphia, Pennsylvania. 


id Recenl 


‘he said company shall pay in lawful iioney of the United 
feAmerica, and not in coupons, all taxes and other demands 
pat any time be due by it to the Commonwealth of Virginia. 


whereof, we have hereunto set our hands and seals the 

id day of June, \. D. nineteen hundred (1900). 
GRIFFIN C. CALLAIITAN, (Seal) 
HARRY M. KURTZ, (Seal) 
ROBERT J. RINGWALT, (Seal) 
WILLIAM E. STOKES, (Seal) 
WM. IT. TRIOT.. (Seal) 
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Stare oF PexysyLvayta, 
y AND Cucyty ov Parcapecpura. f 


I, Frederick M. Leonard, a Commissioner appointed 
éernor of the State of Virginia, for the said State of Pen 
certify that Girittin C. Callahan, Harry. M. Kurtz; Re 

iliaan E. Stokes and William H. Triol, whese n 
above, bearing date on the 22d day‘of. Jum 
teen hundred (1900), have acknowledged the: same: be 
State aforesaid. 


Given under my hand and official seal this 


(Seal) 
(Rev. Stamps, 10¢.) 


Court of [Lustings for the City of Portsmouth, V 


ORDER OF COU RT GRANTING CHARTER | F AN 
RATION. 


and no i day of June, A. DP. nineteen hundred @ 
the for ertitieate for charter of incorporation of thesTa 
Sound Ree Company, having been presenred tot 
ALS. Watts, Judge of the said Court: 

and it appe: that the said certificate is duly Tas) 

Il respeets in accordance with the lawsof th 
monweaith, and that the said Court has full jurisdiction-and 
grant to the persons who have maile, signed and acknowledg 
same a charter of incorporation. . spotted 

It is erlered that the said persons, viz.: Gritfin C, Callahaw, 
M. Kurtz; Robert J. Rinewalt, Willinm E. Stokes, and W¥i 
Triol; and their successors and such other persons as may be tes 
with them accoyding to the provisions charter, shalbe 
as this charter has been recorded by the Clerk of this Cow 
by him to the Secretary of the Commonwealth. and -I 
office of the Seeretary of the Commonwealth, a body politie; 
porate by the name, for the purposes, with the <peei 
the terms set forth in the foregving certitieate, viz.z 

First. The name of the said company is Johnson Sounds 
Company. 

Need. The purposes for which the said Company: 

Iury, sell, lease anil otherwise deal im? 

«L appliances f ordi ‘inet 

nd uttering se u 
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nient in the recording and re-producing of -ound; to buy, own, 
operate and deal in laboratories for experimental purposes in 
ihe recording and reproduction of sound, and plants for the manu- 
uring of records, sound recordi: and machines for 
oduciug sound and other dev idl and all materials 
supplies, patent rights and other property necessary or useful in 
purpoes aforesaid: and the said Company shall have power to 
ibe to, purchase or otherwise acquire, to hold and to sell or 
wise dispose of the stocks and londs of other companies in- 
orated in this State and elsewhere: aud it shall be lawful -for 
Company to borrow money and to issue and sell its bonds 
time to time, for such suns and on such terms as its Board 
rectors uuiy deem expedient and proper in the prosecution of 
business, and to secure the payment of its said bonds by deeds of 
or mortgages ef all or any portion of its property and franchises. 


urd. The capital stock of the said Company shall be thirty thou- 
d<(30,000) dollars, with power to thereasé the same from time to 
Peto an amount not exceeding one hundred thonsand (100,000) 
Hars and the capital stock shall be sivided into shares of the par 
of one hundred (100) dollars each. 

















June, 1H, \ 
ARD. i 


missioner. 

















TNCORI 


ae Fourth. The amount of real estate propose to be held by the wid 
adred (100. Bane shall not 
{the deb e State of Vin 
lew Thay 









or any one comnty elsewhere fifty (50) acres. 





ht. The place at which the princ 
kept and its chief busines 
smouth and State. of Virginia. 





oftice of the said Company 
is to be transacted is the City 








pcth.. The chief and only business ty be transacted is the business 
for the fulfillment of the purposes hereinbefore set forth 
ph Second or properly incident thereto. 


Rexth. The officers of the said Company shall be a President, 
e President, 2 Secretary, a Treasurer, and a Board of five Di- 
and the names and residences of the officers who, for the 
are to manage the affairs of the said Company are: 

t, Griffin C. Callahan, residing at Philadelphia, Pennsyl- 
Bay ice-President, William H. Triol. ug at Philadelphia, 
vania: Secretary and Treasurer, William E. Stokes, residing 
delphia, Peunsylvania. 

rs: Griffin C. Callahan, residing at Philadelphia, Pennsyl- 
ry M. Kurtz, residing at Philadelphia, Pe vania: Rob- 
alt, residiug.at Philadelphia, Pem: William E. 
iding at Philadelphia, Pennsylvania: Williau: H. Triol, re- 
aagere Pennsylvania. 

















wer: 





and 












money of the 


el within the boundaries of any one.county- 
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. Which has been rec 































Tnited States of America, and uot in coupons, all tax 
demands which may at any time be due by it to the Cay 
of Virginia. ¥: 





And the said Company shall have all the general 
“subjeet to all the general restrictions conferred and it 
governed by the provisions of chapters 46 and 47. 
Virginia, which took effect on the first day of Ma. 
sand eight hundred and eighty-eight (1888), so fara 
plicable to and not inconsistent with this charter, and%] 
benefit of and be subject to all laws heretofore 6r 
to alter or amen the same; reserving to the Gener 
right to repeal, alter or modify’ this charter at its pl 














Witness the signature of the Honorable A. S. Wi 
the said Court, and the seal of the said-Court atteste 
thereof, this 23d day of June, A. D. nineteen hun 

ALS. 
al. 


ze 








Attest: 
C. T. Parcups, 
-(Seal.) ad Clerk. 


City of Portsmouth, Virginia: a ae 
E:the-undersigned, C. T. Phillips, Clerk of the sai saad Ter 
certify to. the Secretary of the Commonwealth, for 
office; the foregoing charter of the Johnson Sonmt 
pany (including ‘both the certificate of corporators-fors 
eorporation and the ovder of Court granting charter of 
ml and recorded. by me thi j 












in charter book 


charter fee of $120.00 and recording fee, have been p 





Witness my hand aud the seal of said Court, this 
A. D. nineteen hundred (1900). ¥ 
* c..T. PHO 

(Seal.) 


Bes so 
DO3Y IvH3G34 —: 







all taxc< and o4y.- 
the Commernyes; 












COMMONWEALTIE OF VIRGINIA. ‘ 















reral powe Office of the Auditor uf P 
nd impasse 
U7 of the Code 
uy, A. Dz one 
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- and shall hav 
or hereafter j. 
sneral Assenihly : 
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ublie Accounts, 








Richniond, June 23, 1900, 










is to certify that C. T. Phillips 
ortsmouth city, has paid into the treas 
ollars, fee on ‘charter of John: 
$ commission, 


tk of Corporation Court 
ury one bundred and four- 
sou Sound Recording Company, 












C. LEE MOORE, 


Acting Auditor of Public Accounts. 







S. Watts, Judy 
tested by the ¢ 
undred (1900), 


A. S. WATTS, 





















COMMONWEALTH OF VIRGINIA.” 








resuder: Tne 25th, 4900, ie 
° : - rter lodged and fecorded, 
z ar e J.T. LAWLEss, ia 
= Secretary of the Commonwealth. f 
. onwealth of Virginia: 
Mustings for we 






. T. Law Secretary of the Commonwealth of Vj 
t'the foregoing is a true copy o: 
ecording Company, on file and 






irginia, cer- 
f the charter of the Johnson 
| of record in this office. 

m under my hand and the Lessor Seal of the € 
ond, this 15th day of October, A. D, 1900, 


J. T. LAWLEss, 


Secretary of the Coiitinonwealth, 
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23d day of Tie. 
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IN THE UNITED STATES CIRCUIT COURT, - 
Eastern District of Pennsylvania. 


Frank SEAMAN, . 
Plaintiff, 
October Sessions, 1900. 
v : 
No. 20. 
Etpripce R. Jounson, 
Defendant. 


3 


IN EQUITY. 


Affidavit No. 1 of Eldridge R. Johnson. 


ComMMONWEALTH OF PENNSYLVANIA, ul 
City AND County OF PHILADELPHIA, 


Expripce R. Jousson, being duly sworn according to — 


law deposes and says as follows : 

, lam the defendant in the above entitled case, and ama 
citizen of the United States, and a resident of the City of 
Philadelphia, State of Pennsylvania. 

I desire to state as briefly as possible in the first place 

the facts concerning my r:'ations with the Gramophone, and 

how I first became interested in the manufacture of the same; 

also the facts concerning my business dealings with the Ber- 

” liner Gramophone Company, and such business relations as I 
have had with Frank Seaman, the complainant herein. 

Early inthe year 1896 my attention was for the first 

time directed toward the Gramophone, a talking machine of 


the disc type, by a customer named Whittaere who was _ 


applying for or about applying for a series of patents, at that 
time, in which he was interested relating to talking machines. 
T was at that time and have been for many years last 
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passed engaged in the manufacture of machinery and machine 
supplies on North Front Street, Camden, N. J. 


Early in 1896 I made a, number of models for Mr.- 


Whittaere relative to talking machines which were not 
altogether satisfactory. It was while doing this experimental 
work that, the Gramophone was particularly called to my 
attention, It was then a very crude machine and as then 
made was not ina commercial! form, The Gramophone at 
this time was being manufactured and sold by the Berliner 
Gramophone Company of Philadelphia under a contract with 
the United States Gramophone Company, of Washington, D, 
C, The Berliner Gramophone Company about October, 
1896, entered into.a contract with Frank Seaman, the com- 
plainant herein, by which he became the exclusive selling 
ag-nt of the said Berliner Gramophone Company in the 
United States outside of the District of Columbia. 

Previous to this time I had become interested in talking 
machines through: my introduction to the subject by Mr. 
Wiutteere, After making a thorough study of the Gramo- 
phone as then constructed, I became convinced that I could 


‘devise and construct a machine which would be very much 
"superior to the Gramophone as it then existed in 1896, I 


explained my plans to Mr, Whittaere and suggested that he 
and his associates furnish sufficient money to carry out the 
necessary experiments, further to place my new ideas at his 
disposal, providing he would g:arantee, that all the business, 
which my ideas: and inventons may develop should be 
brought to my factory, Mr. Whittacre refused my proposi- 
tion and after several ineffectual attempts to perfect his own 


~ plans became discouraged and quit. . After thorough consid- 
, eration and some experimenting, 1 decided to build the said 
~ talking machine at my own expense, which would be superior 


to the Gramophone of the Berliner Company as then con- 
structed ; after’ several unsuccessful attempts, I succeeded in 
constructing a machine that gave'the desired results, i. ¢., a 
compact and portable mechanism operatii g bya spring that 


could be easily wound by hand, capable of revolving a flat_ 
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record at a regular desired speed. My machine was the first - | 
of the disc type of talking machines to give such results with 
| * the spring motor mechanism just referred to, the Gramophone - 
Jere as constructed up to that time having been of a rather crude ; 
construction operated by hand by a crank handle and having 1 
- } little commercial value. The machine which I then devised | 
. and constructed was arranged with the necessary mechanism \ 
! so asto regulate the speed of the motor to a nicety which is i 
“\ one of the essential requisites in the reproduction of sound . | 
in talking machines. In the hand operated machine of the | 
es ‘Berliner Gramophone Company it was necessary for the i 
| operator to maintain considerable exertion of a monotonous 
} character which tended to render the machine unpopular. | 
The Berliner Gramophone Company expended something | 
| 


} 
; sover $30,000 about this time in trying to market it, the 
: Gramophone as then constructed, but without successful 
Tha results, 
| 


4 “s+ While my new machine gave the desired results as to é 
* speed and regulation, it did not altogether please me in the Q \ 
‘matter of appearance. The results, however, encouraged me 

to build other machines, and to make new inventions which: 

I was constantly doing combining the-results of the first with 

my improvements, I built quite a number of machines but “ 
i found from time to time that they were still susceptible of 
improvement, and that led me to continue my work of devel- 
oping and perfecting the devices and parts which go to make 
up a commercial Gramophone, of which I have been the 
manufacturer since 1896, 

I mention these facts to show that the present perfected } 
commercial Gramophone did not grow of itself, but was 
t | developed by my improvements through a series of long and 
extensive experiments, 

In the early stages of my efforts to improve the Gramo- M : a tt | 
phone to make it a successful commercial article I grew some- z 1 Ihe 
what alarmed and discouraged, fearing that it might prove too uneliyrn 
much for my purse,I made a proposition to Mr, Levi Montross, 
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machinist of considerable reputation and experience'in the 
“manufacture of machinery and parts, My purpose in making 


this. proposition to Mr, Montross was to gain assistance 
financially and in methods and plans for selling. After some. 
further experimenting we decided to sell the machine as it was 
at that time, and to make improvements as the business pro- 
gressed, We secured our first order from the Berliner Gramo- 
phone Company, August 10, 1896, being specified that the 
machines were to be constructed so as operate the Berliner 
records, It was about the time that this order was placed 


* that the Seaman contract above referred to was executed,’ 


The new Gramophone as constructed by us met with 
unusual success'from the start, and I believe that its develop- 
ment and success very largely induced Mr. Seaman to enter 
into a contract with the Berliner Gramophone Company, as 
Mr. William Barry Owen, who at that time had charge of the 
selling department for Mr. Seaman had been following my 
experiments very closely. 

Shortly after the first order had been secured, Mr. Mon- 
tross and myself had a disagreement regarding the division of 


‘profits; the result of which was “I assumed the entire cost 


of experimenting and the responsibility of filling and executing 
orders as wel! as orders that might be obtained in the future, 
agreeing to pay Mr, Montross a royalty on a specific number 
of machines in lieu of his interest, 

About this time I became acquainted with Mr. Thomas 
S. Parvin, then and now President of the Berliner Gramo- 
phone Company, and also with Mr. Frank Seaman, the com- 
plainant in this case. ] lost considerable money at first in the 
manufacture of the Gramophone, but as the orders from the 
Berliner Gramophone Company became more numerous, I 
began to realize and to make up my previous losses. As my 
business with the Berliner Corfpiny appeared to be growing, 
with the Gramophone as improved at its disposal, I sold 
only to them at that time, though I subsequently manufac- 
tured large numbers of machines for. other Gramophone 
Companies in other countries. 
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I have since 1896 devoted what time I could spare . 


from my general business to improving the gramophone, 


expending in experiments and patents, which I had taken . 


out in this country and abroad, over $35,000, I have at the 
present time about twenty patents and about forty applica- 
tions for patents for my invention are pending. I am now 
maintaining and operating one of the best equipped labor- 


“atories in the world for the purpose of developing and 


perfecting the gramophone, devoting one entire floor of 
my factory to this purpose, : 
Since I first commenced to manufacture the gramophone 


‘/as perfected and improved by me for the Berliner Gramo- 


phone Company, | have made a practice of consulting Mr, 
Parvin and also Mr. Frank Seaman, the selling agent of the 
Berliner Gramophone Company, from time to time, relative 
to the application of the improvements in the machine to 
their purposes, I have been perfectly fair and liberal with 
both. Relative to the mechanical side of the business of the 
Berliner Gramophone Company, and of the said Frarfk Sea- 
man as selling agent, | .have been invariably consulted by 
them, My relations with Mr, Seaman and the Berliner 
Gramophone Company have been. very close during the past 
few years, owing to my business connection in the manufac- 
ture of thé gramophone for the Berliner Company upon its 
order, and it has been this fact which now leads Mr. Seaman 


_ to charge me with collusion with the Berliner Gramophone 


Company, I have no connection with that corporation 
whatsoever, and am now, and always have been since my first 
business relations with them, independent of that company, 
occupying the relations of manufacturer and. customer. 

At one time the Montross Metal Shingle Company, of 
Camden, N, J., secured an order, at Mr, Seaman's request, 
from the Berliner Gramophone Company for gramophones, 
and delivered quite a number of the same to the Berliner 
Gramophone Company. This machine I ascertained upon 
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_ investigation to be an infringement of certain U. S, Letters 
‘Patent No, 601,198, issued to me March 22, 1898, for 


_Europe for the purpose of selling the Berliner Foreign 
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improvements in gramophones and actuating devices therefor, 
and in March, 1898, I so notified the Berliner Gramophone ft 
Company through my attorney, Mr, Horace Pettit, On 
examination of the matter, the Berliner Gramophone Com- 
pany became convinced that my charges were true, and 
notified Montross to that effect, After several unsuccessful 
attempts to avoid the claims of my patents, Mr. Montross 
requested and secured permission from me to fill the balance 
of his order, and from that time he desisted from further 
infringement. A copy of the letter of my attorney to the 
Berliner Gramophone Company, notifying it of the said 
infringement, is hereto annexed, marked ‘‘ Exhibit A.” 

In my work relating to development and improvement 
of the gramophone, I have employed many skilled experts at i 
high salaries, and I am now employing many of said experts, | 
and a large skilled force in my laboratories and shops, whose 
time is devoted entirely to the manufacture and development’ - 
of the gramophone and gramophone records. 

I have, besides making the inventions myself and secur- 
ing many patents in the United States and foreign countries 
for my own inventions, purchased inventions of others relat- 
ing to improvements on Gramophones and have spared no 
effort nor expense to improve the Gramophone, and to { 
acquire the control of infprovements in this type of machine, ays. 

In August, 1897, Mr. William Barry Owen visited { 


Patents. ‘Previous to his departure’ Mr. Owen had several 
conferences with me as-to the purchase of my foreign rights \ 
relative to patents, but at that time we came to no definite 
understanding. Mr, Owen on this-visit was unable to dispose 
of the Berliner foreign patents, but he did succeed in work- i 
ing up quite a successful business and sold many of the 
improved commercial. Gramophones which I had manufac- 
tured at my shop’ for the Berliner Gramophone Company, 
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and which Mr, Owen had purchased from it through Mr, 
S.aman, 

“These machines embodied numerous inventions and 
improvements of my own, some of which were covered by 
Letters Patent, anc after ascertaining that thesé machines 
could be sold at a considerable profit in Europe, Mr, Owen 
succeeded in interesting Mr. Trevor Williams, of London, 
Eng and, and secured in this manner considerable financial 
backing. At Mr. Owen's request I went to London and sold 


to Mr. Williams several of my forcign rights relative to | 


patents on Gramophones for quite a large, sum of money, 
Shortly after securing these foreign rights, Mr. Owen and 
Mr, Williams formed the Gramophone Company Limited, of 
London, which Company made a profit last year of about 
$350,000., I also arranged with the European parties that 1 
should manufacture Gramophones for them direct. It was 
this last arrangement which seemed to strain my relations 
with Mr, Seaman, as it placed me in practical opposition to 


him as far as the manufacture and sale of Gramophones 


abroad was concerned. His contract, however, with the Ber- 
liner Gramophone Company gave him no tights in Europe, 
nor did it give him any rights to sell or handle my improve- 
ments in this country. “He sold them only when purchased 
from me by the Berliner Gramophone Company and sold by 
thém to him. Mr, Seaman objected to the new arrangement 
and made every effort to prevent me from selling, but he took 
no action at law. He continued to sell the Gramophone 
manufactured by me for the Berliner Gramophone Company 
at their order, which embodied my patented improvements. 

It is clear from the foregoing that I have been operating 
as an independent manufacturer for several years past, and 
that my legal right to manufacture has never been disputed, 
I never had any agreement with the Berliner Gramophone 
Company respecting the manufacture of Gramophones for 
other concerns, and no protest or effort to prevent me from 
so doing has ever been legally made,’although I have manu- 
factured Gramophones in large quantities of the new and 
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improved type, embodying my various patented improve- 
ments, for numerous Gramophone Companies in foreign coun- 


8 tries. At the present time I have pending several suits i 


n 
the United States Circuit Courts for infringements of Tata! 
Patent covering my improvements, such as have been and are 
embodied in the commercial Gramophone, some of the said 
suits being against the National Gramophone Corporation 
and the Universal Talking Machine Company, both having 
their principal office in the City of New York, and both of 
which Companies I am informed and believe were organized 
by, and are now controlled by, Frank Seaman, the complain- 


ant in this case; 


Mr. Seaman, shortly after securing the sole right for the 
United States, October 10, 1896, from the Berliner Gramo- 


. phone Company, organized the National Gramophone Com- 
pany, in which he, at the time of the organization, subscribed, 
for all the stock, with the exception of two shares, and this 
Company sold the entire stock of Gramophones which I had 

* ‘manufactured, embodying my improvements, for the Berliner 
Gramophone Company until about March, 1899, when he 
organized the National Gramophone Corporation, under the 
laws of the State.of New York, for the purpose of succeed- 
ing to the business of the National Gramophone Company 
and taking over all its property, good will, etc., which he 

4 did at that time, and shortly afterward the National Gramo- 
phone Company was formally dissolved, Mr,- Seaman, after 
the organization of the National Gramophone Corporation, 
sold all the Gramophones which he secured from the Berliner 

" Gramophone Company, and which I had manufactured for it, 

through this corporation. Mr, Seaman was so closely allied 
to these corporations at-all times during my business transac- 
tions with the,Berliner Gramophone Company that I found it 
necessary constantly, in business transactions, to secure the 
“‘ approval of these three, namely, the Berliner Gramophone, 
the Natiorial Gramophone Company (subsequently the National 
Gramophone Corporation) and Frank Seaman, © 
Ilearned that the Berliner Gramophone Company's profit 
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was derived by a percentage or advance charge to all manu- 
facturers' charges, as, for example, if my charge for a certain 
article was $100.00 the Berliner Gramophone Company billed 
the sameto Mr, Seaman at $140.00; this fact very early gave rise 
toacontention between Mr, Seaman, the Berliner Gramophone 
Company and myself, Mr, Seaman made every effort to reduce 
_My charges, and the Berliner Gramophone Company, in order 
+ to satisfy Mr, Seaman of its good faith, frequently requested 
me to make my arrangements with him as to prices before 
ordering the goods. 

: Mr. Seaman has tried in many unfair ways to force my 
prices lower; such as taking samples of machines which he 
knew to embody my own inventions, and sending them to rival 
manufacturers for estimates, When the estimates received 

, would show a saving to him, he would attempt to induce the 
Berliner Gramophone Company to order of the other manu- 
facturer, regardless of the expensive litigation which such a 
course should be sure to cause, involving questions of in- 
fringements of my patents, Mr. Seaman frequently tried to 
cause quarrels’ between the Berliner Company and myself, 
thinking that by so doing he would benefit himself, using as 
arguments that I was planning to seize the business and said | 
that I was dangerous to their interests, and growing rich from 
overcharges, Ile made some progress with these argu- 5 
ments, and no doubt would have caused a rupture long ago, “ 
if the Directors of the Berliner Gramophone Company had 
had more confidence in Mr. Seaman, or if they had found the 

: machine as satisfactory as the machine which I manufactured 

‘embdédying my improvements, 

Mr. Seaman during the high tide of the Gramophone’s a One tn 
prosperity organized under the laws of the State of New York, i 0, | 
the Universal Talking Machine Company, For a time this WY pe torp 
Company traded in, slot machines buying Gramophones 
through Mr, Seaman which I had manufactured for he 
Berliner Gramophone Company, and placed on them a nickel 
in the slot attachment manufactured by themselves, Sf 

Mr, O, D, LaDow,; who succeeded Mr, William Barry 
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Owen about October, 1897, as manager of the National , 


Gramophone Company, had charge of the selling department 
for Mr, Seaman and subsequently became the General Man- 
ager and Secretary of the National Gramophone Corporation, 
and also President of the Universal Talking Machine Com- 


* pany, which two positions he now holds in the said Com- 


panies, 

* The Universal Talking Machine Company in 1899 com- 
menced the manufacture of a machine called the Zonophone 
which for a time they exported. Shortly after they com- 
menced the use. of this name Zonophone, I remember my 
hearing.from both sides of a dispute between Mr, Seaman 
and the Berliner Gramophone Company as to Seaman's right 
to use the word Zonophone. Mr, Seaman claimed it was 
necessary so as to make a greater distinction between the 
name Gramophone and the names of other talking machines, 





the Berliner Gramophone Company claiming that the name - 


“Berliner!” added: was distinction enough and that Seaman 
was violating his contract by using the name Zonophone ; the 
name, however, was used by Seaman in the National Gramo- 
phone Company for some time, as is evidenced by their 
numerous advertisements, copics of which are ready in Court 
to be produced. 

After Mr, Seaman organized the Universal Talking 
Machine Company and started the manufacture ‘of the Zono- 
hone, I gradually lost prestige with Seaman;my machine which 
had heretofore given splendid satisfaction and good results in 
every way save in the matter of cost, was suddenly alleged 
by him to be very poor in construction; the machines which 
I manufactured and sent to Europe were reported to be 
working finely, but the same machines here Mr, Seaman 
began to find serious fault with, Mr, LaDow, who was.an 


‘officer of the National Gramophone Corporation stnt in many 


complaints; they discovered with the aid of an alleged expert 
many imaginary defects in the Gramophone which 1 manu- 
factured, and as manager for the National Gramophone Cor, 


poration. he daily found new charms in the Zonophone manu- 
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. » factured by the Universal Talking Machine Company, of 
r which he was President, 
Mr. Seaman then attempted to compel the Berliner 
» Gramophone Company to order all its goods from the : 
a Sa j , . Universal Talking Machine Company. This plan he | 
i attempted to carry out by trying to force the Kerliner Com- z 
pany under a certain clause in the contract of October 1oth, { 
| 1896, with him, which plan however failed, The Zonophone 
! . was clearly a poorly constructed and inferior machine though } 
i it embodies constructions which have been copied from i 4 
improvements in the Gramophone, which have been patented } 
to me, and for which infringement suits are now pending t 
brought at my instance, as well as suits by the Berliner . } 
p Company. . 

The Berliner Company having refused Seamen's pro- | 
position a rupture between Seamen and the said Company i 
was the result. The contract of October, 1896, was declared * i I 
cancelled by the Berliner Gramophone Company, Seaman is i 
had shortly before filed a bill in equity in the United States rt 
Circuit Courts in Virginia seeking to restrain the Berliner | 
Gramophone Company from operating or selling goods to t 
anyone but himself by virtue of the said contract, and suc- 
ceeded in getting a temporary injunction. 

The National Gramephone Corporation started the sale . } 
of the Zonophone as made by the Universal Talking Machine 
Company and advertised that the Gramophone was with- 

@ ° drawn, and that the Zonophone was an improved Gramo- 
phone. : j 

Previous to all these complications between the said Frank 
Seaman and the Berliner Gramophone Company, the Ameri- 
can Graphophone Company claiming that the Gramophone } 
was an infringement on its patents, brought suit against Sea- 
man and the National Gramophone Company in New York, 
and also filed a bill in Philadelphia against myself and others. = 
After it became apparent to Seaman that he could not 
influence the Berliner Gramophone Company to order the 
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Zonophone and, thus control the ‘preferred price, the 
National’ Gramophone Company and its successor the 
National Gramophone Corporation, one of the defendants to 
the New York suit of, the American Graphophone Company, 
entered a consent decree admitting the validity of the Graph- 
ophone patents in suit and declaring the Gramophone Pat- 
ents invalid. Since the entry of this decree circular letters 
have been issued on the letter heads of the National Gramo- 
phone Corporation on which Seaman's name appears as 
Treasurer, announcing the new deal, copy of one of which 
letters is hereto attached, marked “Defendants’ Exhibit B." 

The situation as it stood about the time of bringing this 
suit may be summarized as follows : ‘ 

The Rerlirier Gramophone Company, who on account of 
thelr Jirye purchases, have been my sole customers in this 


country, were tied up by the preliminary injunction which Mr, . 


Seaman had secured in the Virginia courts based on the con- 
tract of October, 1896, and are practically without hope of 


" immediate relief or release for many months, 


Mr. Seaman, therefore, in carrying out his plans, tied up 
the Berliner Gramophone Company, which left in the field of 
Gramophone manufacturers the Universal Talking Machine 
Company and the National Gramophone Corporation, which” 
were controlled by himself; the only other manufacturer of 
Gramophones being myself. ; 

Mr. Seaman’s next move after tying up the Berliner 
Gramophone Company in order to have the field exclusively 
for his companies, the National Gramophone Corporation and 
the Universal Talking Machine Company, desired to have me 
out of the way and naturally attempted, by some means, to 
have me also enjoined from doing business if possible; he 
therefore brings this suit, his sole hope being to try to so 


. link me with the Berliner Gramophone Company that the 


one ‘decree, namely, the decree in the Virginia suit, would 
suffice to close me up also. 


The ‘National Gramophone Corporation and the Univer- 
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sal Talking Machine Company, Mr. Seaman's companies and 
the American Graphophone Company and Columbia Phono- 
graph Company now advertise that they are in alliance and 
are operating together as shown by defendant's “ Exhibit B" 
hereto attached and for the purpose of squeezing out of the 
» talking machine business all other manufacturers, 

The National Gramophone Corporation's advertisements 
in the magazines, and by circulars and otherwise, lately 
became so offensive, and were so palpably unfair, and so 
injurious to this deponent's rights, and to his business, that 
he was obliged to enjoin it by judicial proceedings in this 
Court, and upon bill in equity filed by this deponent in this 
Court against the said National Gramophone Corporation, of 

Catobr Aiscan. opaan No-as encmation far. arelinvinary 
injunction, Judge Dattas, by decree dated November 13, 
1900, ordered that a preliminary injunction issue forthwith, 
as set forth in the said decree, a copy of which is hereto 





- annexed, marked ‘ Defendant's Exhibit N," and which 


decree, or a certified copy thereof, is ready in Court to be 
produced. A writ of injunction was at once issued, and the 
said National Gramophone Corporation is now under said 
injuncton, as set forth in the said decree, 

Mr. Seaman's plan, as is evident, is to hold up the Ber- 
liner Gramophone Company and cut off their income so that 
they may have no money with which to fight litigation, 
The Graphopone Company will at the same time endeavor to 
make the best use by advertising and otherwise of the consent 
decreeentered by the National Gramophone Company for 
the purpose of their plans so as to, as far as possible, influence 
the trade by leading them to believe that the Graphopone 
patents have been sustained and so injure my business, the * 
National Gramophone Corporation and the Universal Talk: 
ing Machine Company in the meantime unlawfull 
using the valuable improvements patented to me, know- 
ing that as my patents have not been adjudicated it 
would be difficult for me to Secure a preliminary injunction 
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.and that it may take years to stop them, evidently hoping in 
the meantime to crush me by expensive litigation, 
There. is but one thing left for me to do under these cir- 
i a _ §* > «stances, and that I have done, which was to manufacture and 
| i : sell my own goods. 
LU : : I may be within some of the unimportant claims of the 
Berliner Gramophone Company, but I do not admit this 
t : until it shall have been so adjudicated ; when it is shown that 
I use the constructions which may be adjudicated to the 
} Berliner Company as valid, I will be ready to conform to 


such decision as may be had against me. 
I believe that Seaman is the chief in a conspiracy to 


crush the Berliner Gramophone Company and . the United 
States Gramophone Company and myself out of existence, 
sand in this I believe he is assisted by the American Grapho- 
phone Company which isin alliance with the said Companies | 
| ‘ of the said Seaman, as shown by “Exhibit B” hereto 
attached, upon which said circular letter Seaman’s name 
appears as Treasurer of one of these Companies. ‘ 
; The National Gramophone Corporation by its advertise- 

" ments are destroying the further interest which Mr, Seaman 
apparently seeks to protect by his bill of complaint in this 
meet case against me, . 

Owes It is clear that Mr, Seaman, through his companies, the 

. | pea National Gramophone Corporation and the Universal Talking 

- nani Machine Company, is doing the very thing in selling and 

; j ER ¢ "advertising the goods which they are selling and advertising 

without license of the Rerliner patents, which he claims that 

Iam doing and seeks to restrain me by this bill of complaint 
from doing. 

J 3 That Mr, Seaman never considered that I had any other 

. Pe relations with the Berliner Gramophone Company than that 

‘ of manufacturer and customer, and that I was entirely free 

and’ independent of the Berliner Gramophone Company is 

/ "+ evidenced, among other things, by his correspondence with 

me; as illustrations of the same I produce herewith Seaman's 

= . letters to me of June 5, 1897, February 14, 1900, and May 

18, 1900, which are ready in Court to be produced, and cop- 
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ies of which are hereto annexed, marked “ Defendant's 
Exhibits C, D and FE.” 





In Regard to the Use of the Name ‘Consolidated Talk- 


ing Machine Company of America,”? by Me, I Would 

State that : ‘ 
the complications between the Berliner Gramophone Com- 
pany, Seaman and the advent of the Zon-o-phone made it 
necessary for me to go into the business of selling my talking 
machines as well as manufacturing them. 

I decided to start a new company or branch of my busi- 
ness to handle my selling department, and determined upon 
the title Consolidated Talking Machine Company, I imme-. 
diately issued a circular to this effect, and it is now under- 


* stood by all commercial agencies and all people with whom 


I do. business, that Iam responsible for the actions of the 


* Consolidated Talking Machine Company. My name appeared 


on all printed matter, and no one has a single dollar invested 
in the enterprise but myself. Iam under no obligations or 
contract, either written or verbal, with any other person or 
corporation, nor am I in collusion with any cfficer of the 
Berliner Gramophone Company or any other company. 

My reason for using the title, Consolidated Talking 
.Machine Company, is that for the last two years I have been 
trying to map out a plan of consolidation of concerns inter- 
ested in disc talking machines, and am still working to the 


. end, Iam in constant correspondence with every such con- 


cern, and have been for the past two years. 

I had no intention of trying in any manner to interfere 
with the Consolidated Talking Machine Company of Amer- 
ica, which never did any business, and thought I had a perfect 
right to-use the name | adopted, Since suit has been brought 
against me by that company I have been arranging my plans 
to discontinue the use of this title. 

I still believe that such a move looking to consolidation 
would benefit all, as the saving in expense of litigation of 
itself would pay fifty per cent, interest of the necessary work- 
ing capital. 
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This, combined with the saving in the end of organizing, 
and the advancement which the co-operation of all experts 
and processes would give to the art, is beyond question the 


most sensible thing todo. I do not entirely feel discouraged / 


even now, as each faction has expressed itself as convinced of 
the benefit of such a combination, 

The arrangements of details, however, is a tremendous 
undertaking made doubly hard by the very bitter feeling that 
exists in many quarters. In order to counteract this feeling, 
as much as possible, I have made a special practice of asso- 
ciating freely with all factions, even though the party might 
be making unfair efforts to injure my business. Mr, Seaman 
and Mr. Morse well understand this, and Mr. Seaman's men- 
tion of my trip to Virginia on the same train in.company with 
Parvin was entirely uncalled for, and not under the conditions 
as stated by Mr. Morse. 

The advertisements in the September magazines were 
intended to be “Consolidated Talking Machine Company,”. 
the words ‘ of America”, were inserted by mistake. Such a 
mistake was easy to make under the conditions. My organi- 
zation at that time was entirely new, and in considerable con- 
fusion, We were much pressed for time, on account of the 
nearness of the closing date for advertising by several maga- 
zines, 

The similarity of Catalogue is explained by the fact that 
ITemploy the same artists as all talking machine manufacturers 
and in particular the same as the Berlin Gramophone Com- 
pany, these artists being better known to me than any others, 
also having songs or music better suited to dise records, the 
disc records being shorter than the cylinder records, and 


* require special arrangements of the parts. 


The cuts are the same for the reason that the Berliner 


, Gramophone Company, had asked and received samples of all 


my new designs with a view of ordering them, 

Samples were furnished to Gram-o-Phone Companies all 
over the world atthe same time. The Berliner Company did 
not order from any sample’ save ‘Style B,"’ shown in my 
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"Voice" was used by the Berliner Gramophone Company, in 


“Canada, and the pictures also by purchase. He cannot 


‘they find the advertisement creates a sale for the large pic- 
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catalogues, this style is my design, and can only be manu- 
factured by myself. The goods made up special to the Berliner 

Gramophone Company, are still in my factory. % { 

( 


The cut showing the small dog entitled ‘‘His Master's 


common with the London Gramophone Company, Limited. 

The picture is the property of the London Gram-o-Phone \ 
Company, Limited, and shows the improved Gram-o-Phone | 
manufactured by me, The picture was originally painted at 
the order of Mr. Owen, of the London Company, and] have 
his license and permission to use it. } 

The London company has the right to make and sell my } 
goods in certain countries of Europe, by virtue of the pur- 
chase of my patents, They also sell me, or anyone who may 
use my goods, the picture. Mr. Berliner uses my goods in 


exclude me from its use by copyright. The London Com- 
pany allows its customers to make small copies. I suppose 


tures, which they make a good profit on, Mr, Seaman vel | 
understands all these things. i 

Should his claim as set forth in his complaint be true, 
he must need protection from the National Gramophone 
Corporation far more than from me, as that company's efforts 
tend tovdestroy the property he claims in the gramophone, 
while my efforts can but improve the hold and reputation it 
has on the market. 

If the property is his, as he asserts, he has an ample 
remedy at law and ample opportunity to recover damages 
from me, as I am the only private individual doing business 
in my own name in the talking machine business, and am 
thoroughly responsible financially, 

The records which I am selling are made by a process 
entirely separate and distinct from the Berliner process. They 
are not made by the same process as maintained in H. H. 
Smith's affidavit, but by a later and different process, in an en- 
tirely new and improved laboratory, in which neither the Berliner 
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Gramophone Company, nor any other company or individual, 
has any ownership whatever. Mr. Smith has never entered 
my present laboratory, and I doubt very much if he has any 
information concerning it, The process is covered: by 
numerous patent applications, and I have disclosed the infor- 
mation to but a limited number of persons who are under 
compact and agreement not to disclose the same while the 
patents are pending. It is quite true that certain employees of 
the Berliner Company had access to my laboratory during the 
spring of 1900, but it is not true that they were there for 
the purpose of assisting me in the manufacture of matrices 
or records, It is not true that 200 or any other number of 
records or matrices were manufactured by me for the Berliner 
Gramophone Company. 

The National Gramophone Corporation, the Universal’ 
Talking Machine Company, and the American Talking 
Machine Company have been duplicating and counterfeiting 
the records of other companies. ¢ 





fy These concerns, while advertising a new process and 


~" purporting to be operating under a license from the American 


Graphophone Company, were purchasing genuine disc records 
at fifty’cents each, or less, and then making a matrix from 
such records, by copperplating, and therefrom pressing large 
numbers of counterfeit records. 

This pernicious practice threatened to totally destroy all 
possible chances of profit in making records from the original 
sound, and it was decided by the Berliner Gramophone 
Company experts that some system must be devised to make 

. copying more difficult, 

I eventually agreed to make a series of experiments for 
the purpose of securing some plan to prevent this counter- 
feiting, The Berliner Gramophone Company, who was then 
negotiating with me for the purchase of one of my processes 
for making records, agreed to pay a portion of the expense 
incurred to determine the value and efficiency’ of the said 
‘process, The experiments under this arrangement were con- 
tinued up to last June, and the bills were probably those 
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referred to by Smith, The arrangements referred to above 
with the Berliner Company were never concluded, and while 
about one hundred satisfactory matrices were manufactured, 
they were in no measure the property of the Berliner Gramo- 
phone Company, but on the contrary were my property. 

A portion of the experiments was the practical use of the 
matrices. In order to test the matrices at the least possible 
loss, I arranged with the Berliner Company, that it should 
order a certain number of records to be pressed by the 
Duranoid Company, of Newark, N. J., offering to loan the 
matrices for that purpose, but it was distinctly understood at 
the time, and especially agreed, that the matrices should not 
pass out of my control. The matrices were delivered by me 

,to the Duranoid Company, and were subject to a recall by me 
atany time. The patent marks referred to by Smith affidavit 
were pressed in these records at the request of the Berliner 
Company. 

The lettering on the face of record was also the order of 
the Berliner Company, as it was their purpose to. market the 
records and thereby save the cost of the test. The lettering 
on matrices was ofa t&mporary nature, and was removed by 
me after receiving the matrix from the test, The anniounce- 
ment inthe records of the Berliner name was one of the 
several plans adopted to prevent copying. I allowed this title 
to be used as there were other Gramophone Companies 
who used the name Berliner in advertising, and I expected to 
sell the matrices to the one who would pay the highest price. 
Lam not, however, using the matrices mentioned above, since 
the order from this Court, as my counsel advised me then 
that it was not advisable to use these until the case should be 
again before the Court. 





ELDRIDGE R, JOHNSON. 
rm and subscribed before me this lath day of 
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December, 1900. Ge AWA CAA 
Cuartes H, Speckan, 
[sear] - Notary Public, 
. 
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IN THE UNITED STATES CIRCUIT COURT, 


| , 
| i ‘ Eastern District of Pennsylvania, 

: i 

» Frank Seaman, ) } 

Plaintiff, | October Session, 1900. i 

. A if 

v No. 20. i 

ExprincE R, Jonson, | In Equity. | 


Defendant, } 


SUR MOTION FOR PRELIMINARY INJUNCTION. 


Affidavit No. 2 of Eldridge R. Johnson. 





_ COMMONWEALTH OF PENNSYLVANIA, } 
City anv County op. PHILADELPHIA, 

Exprince R, Jounson, being duly sworn according to 
law, deposes and says, as follows;—That he is a citizen of 
the United States, a resident of the City of Philadelphia, 

“State of Pennsylvania, and is the defendant in the above 
entitled suit. 

That he is and has been for many years past a manufac- 
turing machinist having his factory in Camden, New Jersey, 
and has been for several years past engayed, among other 
_things, in the manufacture of talking machines known as 
gramophones. 

That at 10.30 P, M., October 22, 1900, he was served at 

: his house by some one who represented himself to be an offi- 
is cer of the court, with what purported to be a copy of a Bill of 
Complaint filed in the above entitled case on October 22, 
1900, and signed October 20, 1900, together with copies of 
.-exhibits thereto attached, referred to in the said Bill of Com- 
plaint, together with copy of an affidavit purporting to be 
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signed by Waldo G, Morse, complainant's attorney, and an 
affidavit of Charles S. Hall and of Henry K. Smith, and with 
what purported to be a copy of a restraining order signed 
“By the Court,” bearing date October 22, 1900, purporting 
to restrain this deponent from manufacturing, buying and 
selling, giving away, delivering or trading with any of the 
Gramophone Records, matrices, machinery or appliances for 
the production thereof or goods made by him under certain 
patents purporting to be held by the Berliner Gramophone 
Company, as averred in the said bill, etc., and from using the 
name or word Gramophone" and the name “ Consolivated 
Talking Machine Company,” etc, Said restraining order 
purporting further to rule that upon said bill and affidavits 
and sych other and further affidavits as may be filed with the 
court on or before October 30, 1900, the defendant show 
causes why the restraining order should not Le had and con- 
tinued until final hearing. 

On October 30, 1900, the said restraining order was upon 
the motion of this deponent materially modified by Judge 
MacPurrson upon hearing counsel for both sides. A copy 
of said modified order is hereto annexed and marked 
“ Defendant's Exhibit, FF." 

_ This deponent deposes and says that the said bill of 
complaint and affidavits and said restraining orders ave bared 
upon a certain alleged agreement between the corp: ration 
known as the Berliner Gramophone Company and Frank 
Seaman, the complainant in this cause, dated Cooler ie, 
+ 1896, and upon certain alleged litigation and speci! injune- 
tion issuing out of the U. S. Circuit Court for the Westen 
District of Virginia in a certain suit in equity pending! etween 
the said Frank Seaman and the Berliner Grame phone Com- 
pany based upon said contract and brought to restrain the 
said Berliner Gramophone Company from doing business with 

anyone in gramophones and gramophone goods except the: 
said Frank Seaman and to restrain the said Berliner Gramo- 
phone Company from operating in matters pertaining to said 
contract of October 10, 1896, and from taking advantage of 
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certain breaches of contract made by the said Frank Seaman ~ 
as alleged by the said Berliner Gramophone Company, : 

That the said bill and affidavits filed in this case charge Poa 
this defendant with conspiring with the said Berliner Gramo- 
phone Company to injure the complainant by manufacturing 
selling and advertising for sale gramophones, and other 
talking machine goods and accessories. 

That the complainant attempts to connect this defendant 
with the Berliner Gramophone Company by the statement 
that a certain corporation styled the Consolidated Talking 
Machine Company of America was organized for the purpose 
of consolidating the interests of the United States Gramo- 
phone Company and the Berliner Gramophone Company for 
the purposes alleged of defrauding the said Fiank Seaman, 
and that because the defendant is trading under the style and 
name of the Consolidated Talking Machine Company, which 
name is quite similar to the name the Consolidated Talking 
Machiue Company of America, that he is by reason of this 
fact evidently conspiring with the Berliner Gramophone 
Company against the interests of the said ccmplaini nt, 

All of which allegations and things charging conspiracy 
or any connection of this defendant with the Berliner 
Gramophone Company or the United States Gramophone 
Company this deponent positively and emphatically denies, 
and denies all connection whatsoever with the said Berliner 
Gramophone Company in the premises, and avers that 
he is and always has been separate, independent and 
apart from the Berliner Gramophone Company, and has 
never occupied any relations to the said company other 
than. that .of manufacturer. and customer. That this 
deponent has manufactured for the Berliner Gramophone 
Company all the gramophones or parts comprising the mate- 
rial portion thereof since the Berliner Gramophone Com-- 
pany gave him the first contract three or four years ago, and 
that this deponent, during the last three or four years, has 
invented and patented many valuable improvements upon the 
gramophone which’ have tended largely to make it the suc- 
cessful commercial machine which it has become. 
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is That this deponent is not under contract relations with 

+ the Berliner Gramophone Company at the present time, and 

has not made any talking machines or talking machine parts 

fot the said Merliner Gramophone Company since about 
July, 1900. 

That this deponent had not at the time of auit beaght, 
and has not now, any connection whatsoever or en ie 
or agreements with the said Berliner Gramophone any, 
or United States Gramophone Company, or with the com- 
plainant in this case, relative to the manufacture of gramo- 
phones or tal machines or talking machine records, or 
with any of the officers or directors of the said concerns 
“whatsoever, the said Berliner Company however is indebted 
to this deponent at the present time in about the sum of 
eight thousand dollars for certain work done and goods fur- 
nished heretofore. 

And this deponent further states that he has not in his 
possession any gramophones, gramophone records, matrices, 
machinery or appliances for the production thereof belonging 
to the Berliner Gramophone Company as averred in said Bill 
of Complaint save a piano which this deponent is not now 

“using, and which is at his place at the present time on stor- 
age, and save an old recording machine which was sent to 
“this deponent by the Rerliner Gramophone Company abot 
one year ago, and the work thereon has not heen Hvinherd, 
and is not finished to-day, and this deponent has not used 
the said machine for making any records which are new in 
his possession, and is not now using the ‘said machine, and 
this deponent denies that the said Berliner Gramophone Com- 
pany or the said Seaman has any right or equity whatsoever 
in any gramophones, gramophone records, talking machines 
or accessories in this deponent’s possession or belonging to 
this deponent, 
And this deponent denies that he has any connection 
~ whatsoever with the Consolidated Talking Machine Company 
of America, and avers that as stated in his circular of October 
4, 1900, that the title Consolidatad Talking Machine Company 
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is merely a name under which the said deponent, Eldridge R. 
Johnson, prefers to do business, as more particularly herein- 
after stated, for the purpose of keeping this particular branéh 
of the business separate and apart from his general machinist 
business, and which he has conducted on North Front street, 
Camden, New Jersey, for a number of years Jast past. That 
the said Consolidated Talking Machine Company under which 
this deponent is conducting his talking machine business has 
no connection whatsoever with the Consolidated Talking 
Machine Company of America, which is a corporation, as this 
deponent is informed and believes, existing under the laws of 
the State of New Jersey. 

This deponent has recently been sued in the United 
States Circuit Court for the Eastern District of Pennsylvania 
by the said Consolidated Talking Machine Company of 
America, of October Sessions, 1900, No, 18, returnable the 
first Monday of December, 1900, in a suit in equity to 
restrain this deponent from using the said title or name Con- 
solidated Talking Machine Company, which suit is stil! 
pending and unadjudicated. 

That this deponent has used on his circulars the word 
“ gramophone ', in describing the said talking machine which 
he is making, for the reason that he believes and avers that 


~ he had a right to use the name of the particular style of disk 


talking machine which he was manufacturing ; this defendant 
is informed and believes that certain suits are now pending in 
the United States Circuit Court of the Southern District of 
New York, brought by the Berliner Gramophone Company 
and United States Gramophone Company against the National 
Gramophone Corporation to restrain it from using the word 
“ gramophone” in its corporate title and in advertising its 





goods, which said corporation is controlled by the said Frank. 


Seaman and was organized by him for the purpose of selling 
gramophones, though under his agreement‘with the said 


“Berliner, Company of October 10, 1896, he had no right 
“whatosever to assign his said license or grant any rights 
“ thereunder, and this deponent believes that the said Frank 
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Seaman, the complainant in this case, is estopped from con- 
testing this deponent's rights to the use of the word 
“Gramophone”; that the said suit last referred to in the 
Southern District of New York has only recently been 
filed, and no adjudication has been entered, 

This deponent further states that the said complainant, 
Frank Seaman, has no rights whatsover in the premises to 
restrain this defendant from the use of the word gramo- 
phone, and that the only parties who would have any stand- 
ing in court to restrain this defendant, if any rights they have 
whatsover in the premises, are the Berliner Gramophone 
Company and the United States Gramophone Comyany, and 
this deponent further states that the said Berliner Gramo- 
phone Company has already filed a bill in equity in the U. S. 
Circuit Court of the Eastern District of Pennsylvania against 
this defendant to restrain him from using the word '*Gramo- 
phone,” said suit being of the October Term, 1900, No. 17, 


- returnable the first Monday of December, 1900, and in 


which case this defendant has entered an appearance. 


This deponent is ready and willing to abide by and con- © 


form to the decree of the Court if the Court shall decide that 
the word “Gramophone” is the exclusive property of the 
complainants in the above mentioned suit, That the Berliner 
Gramophone Company and the U. S, Gramophone Company 
have notvas yet had this right adjudicated to them, and until 


. such adjudication this deponent cannot be restrained, ‘The 


said Seaman certainly has no standing in this Court. 

This deponent never knew whether the gramophone 
patents referred to in the Bill of Complaint as belonging to 
the United States Company and Berliner Gramophone Com- 
pany were good and valid, and never was in a position to 
make the statement that they were valid, such as is attributed 
to him in the affidavits of Complainant, such as in the 
affidavits of O. D, LaDow and C. S. Hall, and that he never 
knew whether the said’ patents of the said companies could 
be successfully assailed, or not, This deponent is informed 
that these patents have never been adjudicated, but that sev- 
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: : ‘eral suits are pending in the United States courts against Mr, 
Seaman's companies, the National Gramophone Corporatjgn, 
and the Universal Talking Machine Company, to rales 
them from infringement of the said Berliner Gramophone | 
‘patents, which suits have not, as yet, been decided, This 
deponent, while never admitting the validity of the said 

: patents, as he never knew, and does not know, whether the 
Ses : same are valid, stands ready and willing to abide by any 
“decree of court which may decide, in any suit brought against 

“him for infringement of these patents to properly test this 

question, when the patents shall have been adjudicated to be 

valid in such suits brought by the owners of the patents for this 

purpose, 

This deponent further states that he has expended many 
thousands of dollars in the manufacture of talking machines 
and talking machine records for his business carried on under 
the title of Consolidated Talking Machine Company, and has 

” , Spent many thousands of dollars in advertising the said goods; 
| , ., that besides a large laboratory, shop and clerical force he has 
| | . ,_ employed a large force of travelling men throughout the coun- 
| 
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try for the purpose of selling his goods, and is under an 
enormous expense ; this deponent further states that he has 
large orders of goods now in transit about being delivered, 
and large orders for goods in the course of manufacture not i 
filled, and that to enjoin this defendant at this time by con- {} 
re, j t tinuing the restraining order or, by granting a preliminary 
i 3 injunction, would damage this deponent’s said business to the i 
“extent of many hundreds of thousands of dollars, and irre- i 

parably damage and injure his business and damage and 

injure the business of this defendant and to a much more and 

4 _ material extent than would the complainant be injured by this 

. fi : ~ deponent continuing his said business, This deponent further 
“avers that he is informed and believes that the said Frank 
Seaman ‘is not responsible financially, and has little or no 
| property in his own name, and that this deponent ultimately, Eb 

j : should he secure judgment against the said Frank Seaman, 

~ | would not be able to collect the accounts of the said judg- iol 
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ment from the said Frank Seaman; that this deponent 
believes that the said Frank Seaman is irresponsible financially, 

This deponent further states that the said Frank Seaman 
is not, under his own name, selling any talking machines 
or talking machine goods, and has not been for several 
months last past, and has not sold gramophones, as this 
deponent is informed and believes, under his own name, 
since the Berliner Gramophone Company gave the said Frank 
Seaman notice of the termination of his contract of October 
10, 1896, a few months ago. 

This deponent denies that any employees of the Berliner 
Gramophone Company, as alleged in complainant's affidavits, 
were ever sent to his laboratory for the purpose of assisting in 
the manufacture of matrices or making records, or for the 
purposes of assisting in the manufacture of records, but states 
that two of the employees of the said Berliner Company, 
Calvin G. Child and William H. Nafey, were admitted to his 
laboratory, while they were in the employ of the said company, 
as a courtesy on the purt of this deponent, for the purpose of 


. familiarizing themselves with the process of this deponent of ge” 


imaking sound records, and denies that the said employees of” 
the Berliner Company, or any employees of the Berliner Com- 

pany, were ever admitted to his laboratory for the purpose of 
assisting in the manufacture of matrices, This deponent, how- 

ever, did allow the Berliner Company to have certain records 

pressed for the said company by the Duranoid Manufacturing 

Company, of Newark, New Jersey, and did allow the said 

Child to select certain matrices from which he desired to have 
the said records pressed for the said Berliner Company, 

This deponent further states that he never marked any 
gramophone goods manufactured by him with the number 
and date of any of the Berliner patents except in a few 
instances during the early stages of the manufacture by 
him he did, at the spccial request of. the Berliner Gramophone 
Company, on certain goods manufactured by him for the said 
company, stamp on the sound box the date of one of Mr, 
Berliner's patents, and in a few instances he placed, at the 
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_ special request of the Berliner Company, the number and 
“ date of.some of Mr. Berliner’s patents on a certain style of 
motor case which was being made by him for thevsaid | 
company, but that this deponent has not so marfed any = | 
of the said goods with the Berliner patents for some time 
past. It has been the practice, however, of the Herliner 
Gramophone Company, as this deponent is informed and 
believes, to mark all gramophiones with the numbers of several 
] ‘ * of the Berliner patents upon the casing of the gramophones, 
~ | 5 but this marking was not done by this deponent, but by other 
; | parties employed by the Berliner Gramophone Company for 
the purpose. { 





os That it has been the practice of this deponent as a manu- 
facturing machinist in cases where he has been specially 
requested to stamp on goods manufactured by him the patent | 
marks of his customer as indicated and designated by the cus- 
tomer in the same way that he would stamp a name plate } 





according to the special instructions of the customer. ‘This 
depofent further states that on certain matrices for making 
recol manufactured by this deponent by his own process he 
place the lettering ‘* Patented in the United States and Foreign 
Counties" which certain matrices it was his intention to per- 
mit the Berliner Company to stamp some records from, as 
| . hereinbefore stated, and also to permit certain concerns in 
; tas foreign countries to have the same privilege of stamping cer- 
tain records from these matrices. From these matrices cer- 
z tain records were subsequently pressed by the Duranoid 
vd Pegg Company for the Berliner Company, and for said foreign 
concerns, ‘That the lettering upon these matrices was so 
arranged thereon that it could be easily removed and this 
: deponent did subsequently in many instances remove the said 
- ees) lettering from said matrices such ashe desired to use for the 
purpose of stamping records for his own use and not for’ the 
use of the Berliner Gramophone Company, Thiat the said 
“lettering was placed upon the said matrices from which the 
Berliner Company desired to press some records at the special 
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29 
request of the said Berliner Company; and that the 
said lettering was only placed on a comparatively few 
matrices, “ 

That when this deponent first commenced the manufac- 
ture of Gramophones, Gramophone motors and parts several 
years ago, the modcls and machines submitted to him were 
very crude, and that since that time this deponent has greatly 
improved the Gramophone and has himself perfected it so that 
it has become the practical talking machine which it is to-day, 
and that this deponent has invented many improvements upon 
the Gramophone and talking machines in the last few years, 
and has had issued to him for his inventions and improve- 
ments many valuable patents relating to Gramophones, and 
that the perfected commercial Gramophone of to-day embodies 
a number of his valuable patented improvements. That the 
sound box, which is a most important feature of the Gramo- 
phone, and which has been used on all the commercial 
machines, for two orthree years last past, was invented by 
and patented to this deponent, which letters patent are now 
owned and controlled by this deponent. That Frank Sea- 
man, the complainant in ‘this case, through the Companies 
which he has been instrumental in organizing and maintaining 
for the manufacture ind sale oftalking machines, to wit: The 
National Gramophone Corporation, and the Universal Talking 
Machine Company, has copied deponent's improved sound 
box, and is using it on the talking machines manufactured and 
sold by the said Universal Talking Machine Company and 
the National Gramophone Corporation for many months last 
past, and has been infringing this deponent's patents covering 
the same, for which infringements this deponent has.entered 
suits in the United States Circuit Courts for the Eastern 
District of Pennsylvania, and in the Southern District of New 
York, which suits are now pending, That this deponent has 
invented a process for making records entirely distinct and 








* apart from the Berliner process and has after much experi- 
“menting, produced records which are superior to any here- 
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tofore produced, That this deponent has secured many 
patents of the United States and foreign Countries for his 
improvements relating to Gramophones, and has many ,.valu- 

*vable applications now pending in the United States/Patent 
Office for other improvements relative to Gramophones and 
Talking Machines generally. 

This deponent further states that he has read the affidavit 
of Waldo G. Morse, one of the attorneys for the said Frank 
Seaman in this cause, and emphatically denies the statements 
made by the said attorney for the said Frank Seaman, that 
he Eldridge R. Johnson, had his expenses paid by Thomas S. 
Parvin, president of the Berliner Gramophone Company, on a 

“recent trip to Abingdon, Virginia, where he went to attend 
one of the hearings held at the said place in the suit of Frank 
Seaman wv. the Berliner Gramophone Company, and states 
that afl his expenses were paid by himself, and that he went 
at his own expense, for the reason that he understood that the 
said Frank Seaman was making an attempt, or was going to 
make an attempt, at the said hearing at Abingdon, Virginia, 
or at one of the hearings in the said Virginia suit, to try to 
implicate this deponent, and to attempt to join this deponent 
as one of the defendants in the said Virginia suit, and that the 
said Seaman was promulgating threats that he was by this 
means, or by other means, going to crush this deponent out 


‘of the Gramophone and Talking Machine business, and that 


the said Frank Seaman had previously had a notice served on 
this deponent of the motion to be made at the said hearing at 
Abingdon, Virginia, with a view of extending the decree of 
the Court previously entered against the said Berliner Gramo- 
«.phone Company, a copy of which said notice or order is 
_ marked complainant's “ Exhibit E” (see page 75 of com- 


*: *- plainant's printed Exhibits), That for these reasons this depo- 


nent in his own defense went toAbingdon, Virginia, to attend 
the said hearing, before the United States Circuit Court, and 
employed special counsel, independent of the counsel of the 
Berliner Gramophone Company, to represent this deponent, 
and to defend him -agfinstany and all attempts which might 
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be made by the said Seaman, as threatened, to unjustly 
enjoin this deponent, in his attempt to drive him out of 
business, That for the purpose of setting the exact facts 
before the Court, this deponent executed certain affidavits to 
be used in the said Virginia suit, one of which is attached to 
the bill of complaint, and motion papers filed on behalf of 
complainant in the cause, and two of which said affidavits are 
hereto annexed, marked defendants’ exhibits **G and H,” 

This deponent further states that the said motion of the 
said Frank Seaman in the said Virginia suit, to broaden and 
extend the decree in that case, of which motion this deponent 
had been served with notice, was refused by the Court 
October 19, 1900, 

That notwithstanding the fact that the said Frank Sea- 
man was unable in the said Virginia suit to connect this 
deponent with the said Berliner Company and to enjoin him 
from doing business, this deponent believes and avers that the 
said Frank Seaman is now endeavoring through the medium 
of this present suit to carry out his threat to drive this 
deponent out of the talking machine business, unjustly and 
without right, 

This deponent further states that although the said 

* Frank Seaman avers that this deponent is the only concern 
outside of the Berliner Gramophone Company: which has 
been making use of the word “Gramophone” in connection 
with the sale of talking machines and talking machine records, 
he, the said Frank Seaman, is fully and well aware of the fact 
that the National Gramophone Corporation and the Universal 
Talking Machine Company, both of which are operated and 
controlled by the said Seaman, the compiginant herein, which 
are engaged without any license in the manufacture and 
sale of talking machines and talking machine records, 
such as gramophones, and have for many months last 
past, been using the word ‘Gramophone” in connection 
with their talking machines, and talking machine records; and 
have been freely using the said word in their advertisements 
of their goods, which advertisements have been inserted in 
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most of the monthly magazines and extensively circulated 
through other mediums. 

Since the Bill has been filed in this’ case against this 
deponent, and the restraining order issued, based uponéthe 
decree against the Berliner Gramophone Company entered 


* June 25, 1900, in the suit of Frank Seaman, this complainant, 


against the said Berliner Gramophone Company in the United 
States Circuit Court for the Western District of Virginia, this 


» deponent has carefully considered and examined the record 


in the said case. Among other things the defendant's record 
in the said case by its affidavits and exhibits shows clearly the 
relations and connection between the said Frank Seaman and 
the National Gramophone Company and its successor, the 


» National Gramophone Corporation, and the Universal Talking 


Machine Company, showing the said companies and corpora- 
tions to have been organized, operated and controlled by the 
said Frank Seaman for his own purposes, to wit, for the pur- 
pose of manufacturing and selling talking machines of the 
construction, style and character commonly known as the 
Gramophone, but which for his own purposes he has styled 
the Zonophone, and which he has through the said companies 
for some time past been selling and largely advertising, without 
any right or license from the Berliner Gramophone Company 
or the United States Gramophone Company, notwithstanding 
the fact that he is now in this suit against this deponent en- 
deavorihg by this suit to restrain this deponent from manufac- 
turing, selling and advertising gramophones. 

This;deponent, therefore, prays leave to call your Honor's 
attention to some of the affidavits and exhibits of the defend- 
ant filed in the case of Seaman », the Berliner Gramophone 
Company as are particularly directed to showing the relations 
and connections of Frank Seaman with the said National 
Gramophone Company, the National Gramophone Corpora- 
tion, its successor, and the Universal Talking Machine 
Company, 

This deponent would call your Honor's attention, among 
other of the said affidavits, to the affidavit of William Barry 








} 
q 
! 
i 


i 
! 





Raymond R. Wile 
Research Library 





33), 


Owen dated August 4, 1900, contained on pp. 92, 93, 94, of. 
printed copy of affidavits of the defendant in the said case 
with exhibit. thereto attached printed on the succeeding 
pages, Also to the affidavit of I’, P. Dimaio, Jr, printed on 
page 121 of said defendant's affidavits ; also to the affidavit 
of Calvin G, Child dated August 2, 1900, printed on pages 
69 to 77 of the said defendant's affidavi Attention is also 
called to the affidavit of Thomas S. Parvin on pages 1 to 14 
of the same ; also to the affidavit of Charles S, Lyue printed 
on pages 145 to 147 of the said defendant's affidavits; also 
to the affidavit of William Newcomb pages 102 to 108. 

J attach herewith a copy of the affidavit of Charles H. 
Bartlett, marked “Exhibit I," which has been filed in the 
case of the American Graphophone Company », the National 
Gramophone Company and Frank Seaman for the Southern 
District of New York, on the seventh day of September, 
1900, a certified copy of which is ready in court to be pro- 
duced, . 

This deponent further states that on May 5, 1900, a 
consent decree was signed and filed, in the case just referred 
to, by Mr. Seaman's company, the Natioual Gramophone 
Company, by and with the connivance, as this deponent is 
informed and believes, of the said Frank Seamen and in an 
arrangement with the American Graphophone Company 
whereby the National Gramophone Company admitted the 
validity of the Graphophone patents in suit and had decree 
entered against it for the purposes, as this deponent believes, 
of furthering a plan of conspiracy of the parties to the decree 
in conjunction with the Universal Talking Machine Company 
for the purpose of injuring and destroying the gramophone 
and also of driving this deponent out of business, That the 
said above mentioned: parties shortly after the entry of the 
said. consent decree commenced jointly advertising that the 
gramophone was abandoned. That the said Frank Seaman 
through, the said National, Gramophone Corporation after the 
said consent decree, advertised in the magazines and by 
: ‘ 
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various other mediums that the gramophone was abandoned 
and had been withdrawn, 

Among other advertisements of this character of th 
complainant's company, the National Gramophone ae a 
ration, I would refer to the following ; 


(Scribner's Magazine Advertiser for July, 1900.) 
: “ ZON-O-PHONE. 
Improved Gram-o-phone. 
(Cut) 
Is substituted for the Gram-o-phone, which is 
abandoned, including its name. 
The rights of the Zon-o-phone are exclusive under 
the joint protection of the patents of 
National Gram-o-phone Corporation, 
Universal Talking Machine Co. 
American Graphophone Company, 
Columbia Phonograph Company, 
which companies have made an agreement between 
themselves for legal protection and commercial 
advantage. All persons selling any style of disc 
machines other than that sold by these corporations, 
will be prosecuted, 

. For Sale by dealers everywhere, including the 
Branches of the Columbia Phonograph Co, through- 
out the world, 

: National Gram-o-phone Corporation, 
1 oe Broadway, Cor, 18th St., New York City.” 





Substantially similar advertisements were also published 
. by the same corporation in other magazines, such as shown 
in “ Defendant's Exhibit J,” hereto attached, 

Also in circular letter of May 10, 1900, mailed to the 
trade, such as shown in “ Defendant’s Exhibit K;’ and in 
letter ‘of May 18, 1900, of the National Gramophone Corpo- 
ration to the trade, marked “ Defendant's Exhibit L,” hereto 
‘attached, 

; It will be noted that Mr, Frank Seaman’s name appears 





| 


Raymond R. Wile 
Research Library 


neni. 





c 


oes eee 


35 


on.this letterhead as treasurer of the National Gramophone 
Corporation, 

T also attach hereto circular letter of October 26, 1900, 
signed by the National Gramophone Corporation, addressed 
to the trade, which is marked '' Defendant's Exhibit M.” 

I would also call attention to affidavit of L. J. Etzel, 
contained on pages 100 to 101 of printed copy of affidavits 
for defendant in the said Virginia case of Seaman », Berliner 
Gramophone Company. 

I would also call attention to the affidavit No. 2 of 
Emmanuel Blout, and to the copies of Exhibits thereto 
attached, being letters of the said Frank Seaman addressed 
to the ‘Montreal Star’, Canada, contained on pages 84, 85, 
86 and 87 of defendant's printed affidavits in the Virginia case 
of Seaman 7s, Berliner Gramophone Company, a copy of 
which affidavits is ready in court to be produced. 

This deponent denies that the said Frank Seaman has 
any right to restrain, or to any way interfere with this com- 
plainant's manufacture and sale of gr: mophones, or to in any 
way interfere with this defendant's advertisements and trade 
in the said goods, and denies that the complainant has any 
rights under the Berliner patents to interfere with or restrain 
this defendant from manufacturing, selling and advertising 
gramophones, records and goods, This deponent denies that 
he is now, or at any time has been, connected with the United 
States Gramophone Company or the Berliner Gramophone 
Company other than as manufacturer of gramophones and 
gramophone goods for the Berliner Gramophone Company, 
and denies that he has at any time conspired or confederated 
with the said United States Gramophone Company and the 
Berliner Gramophone Company, or either of them, for the pur- 
pose of injuring the complainant, and denies that he has had 
anything to do with the incorporation or organization of the 
Consolidated Talking Machine Company of America, and 
that he has been connected with it in any way. “This 
deponent never was in a position to cause the employees of 
the Berliner Company to be be discharged, and ever cid 
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cause any of them to be discharged for. the purpose of. re- 
| employing them himself, or for any other purpose. This 
| deponent, however, did employ, and is still employin 
about five gramcphone experts who were formerly in the 
rv é employ of.the Berliner Company, after they had been dis- 
charged by the Rerliner Company, and were seeking 
positions, 


or ever has been, by any unlawtul act of this deponent in 
any manner injured or damaged. { 
This deponent, since the restraining order. issued against i 
him by this Honorable Court on October 22, 1900, and since i 
the date that the restraining order was modified on October } 
26, 1900, has observed and obeyed most carefully the order ‘) 
of this court, t 
This deponent avers that the said restraining order of | 
I 


And this deponent denies that the complainant is now, 


October 26, 1900, is as shown by the facts set forth in this 
deponent’s affidavits in this motion, most unjust, and. is 
greatly and irreparably damaging and injuring this depon- 
ent's business, That this deponent at the time said restrain- 
ing orderwas issued did not have the same opportunity 
which he now has to present to this Honorable Court the evi- 
dence and facts concerning the allegations made by the com- } 
plainant, and believes and avers, in view of the facts as { 
herein presented, that the motion for Preliminary Injunction H 
should be dismissed, and that this deponent should be relieved 
of the restraint which has been placed upon him and his busi- 


3 





| “ness, unlawfully and unjustly, to the great and irreparable { 
: y damage and injury of this deponent, and thatthe costs hereof t 
i should be taxed upon the complainant. i 


; ‘ @ Lette Extprince R, Jounson. 
1 : Yleduudlpe . L ° 


Sworn and subs: 


d before me this 14th day of Decem- 
ber, A, D. 1900, 






Ciarves H.. SPECKMAN, 











; | _ (Seat) | Notary Public, : | 
| ~ 1 ( 
~ 4 ‘. * . 
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IN THE UNITED STATES CIRCUIT COURT, 
B Eastern District of Pennsylvania. \ 





FRANK SEAMAN, 

Plaintiff, October Sessions. 1900. ' 

bo 2 In Equity. 

Etprince R. Jounson, s No, 20, 
Defendant, 





Affidavit of Calvin G, Child. 


ComMONWEALTH OF PENNSYLVANIA, m 
County oF PiiLapELpuia, afin 


Carvin G, Cup, being duly sworn according to law, } 
deposes and says as follows : : | 


That I was employed by the Berliner Gramophone 
Company to take charge of their recording laboratory in 
January, 1899, and from that time to the middle of Septem- 
ber, 1900, had charge of this work, At this time I was dis- 

.missed. by the Berliner Gramophone Company owing to the 
fact tlat they had been enjoined from doing business ; that 
+ during this period from time to time I went to the laboratory 
of E. Ry Johnson, at Camden, for the purpose of receiving 
instruction of the uses of certain improvements in sound 
recording devices that Mr, Johnson had developed in his 
said laboratory ; that I went: to the laboratory of Mr. Jolin- 
son quite frequently from the middle of June, 1900, to the 
first of August, 1900, being sent there as a representative of " 
the Berliner Gramophone Company to become familiar with { 
the practical working of the said devices for recording sound ; 2 : } 
that I employed various singers and musicians at the expense 
of E. R, Johnson to make records in the said laboratory with 
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a view to discovering just what the said devices and improve- 

ments would do when put to practical every day work ; that 
many of the experiments were so successful that as a repro 

sentative of the Berliner Company I asked the said Johnedn 

if we could not come to some agreement as to price at which 

these matrices could be sold to the Berliner Company ; that 

the said Johnson stated that he had no objection to having 

the matrices sent to the Duranoid Manufacturing Company 

and allowing the Berliner Company to have records pressed 

from them, but owing to the fact that no positive arrange- 

, ment had been made as to the disposition of these new 

‘ recording devices the said Johnson was not willing then to 

sell any of the said matrices ; that to my own knowledge all 

money expended’ for singers and musicians to make these 

records was paid by Mr. Johnson; that so far as he was con- 

5 cerned I was free to come and go when I pleased and I dis- 

tinctly understood that I was given free access to his labora-" 
tory merely as an act of courtesy to the Berliner Gramo- i 

phone Company. - 

That after the Berliner Gramophone Company closed 
their factory I asked Mr. Leon F. Douglass ifhe couldsecure a 
5 i position for me with Mr. Johnson, and about the last week 
: in September the said Douglass notified me that Mr. Johnson 
1. had given him authority to engage me to take charge of the Pade 
making of records in the said Johnson's personal laboratory, t 


Carvin G. Cup. 
: RL Ob an Gy O OAK 
Sworn to and subscribed before me this foe day 


eng of December, A, D. 1900, ( t) t 0 Oy i 
sF5 ips ea eae ' Cnarres H. Speckmag, 


- [seat] Notary Public. 


ae Me 
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IN- THE UNITED STATES CIRCUIT COURT, 
Fastern District of Pennsylvania. 


FRANK Seaman, 
Vaintif{. October Sessions, 1900, 


v In Equity. 
Expriper R. Jouxnson, No, 20, 
Defendant. 


Affidavit of William H. Nafey. 


Commonweattit OF PENNSYLVANIA, 
City anv County or PitLapecpnta, 


Witttam I. Narey, being duly sworn according to law, ° 


deposes and says that about March, 1899, he was employed 
by the Berliner Gramophone Company as as an Lxpert in its 
laboratory for the purpose of experimenting with and improv- 


‘ing Berliner Gramophone records and continued to be so 


employed by the said Berliner Gramophone Company at 
Tenth and Lombard Streets, Philadelphia, until about the 
early part of September, 1900, when he was discharged by 
the Berliner Company by reason of the fact that an injunc- 
tion had been issued against the said Company restraining it 
temporarily from doing business, That about the middle of 
September, 1900, after his discharge from the Berliner Com- 
pany, he sought employment with the Eldridge R. Johnson, 
the defendant in the above entitled case, and that since that 
time he has been employed by the said Johnson at his labora- 
tory at his factory, No. 120 North Front Street, Camden, 
New Jersey, 

That prior to his’ discharge from the Berliner Company 
he was familiar with all of the details of its record making, 
and that he and Calvin G, Child, also employed by the Ber- 
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liner Company, were occasionally sent over to the laboratory 
of Eldridge R. Johnson to familiarize themselves with the 
work which was being done by the said Johnson in his record 
making process at his laboratory, and that the visits ofthis 
« deponent and the said Child to the laboratory of the said 
Johnson were not for the purpose of assisting the said John- 
son in. manufacturing records, but for the purpose of receiv- 
ing instructions in record making ; that this deponent and the 
said Child were the only employees of the Berliner Gramo- 
phone Company who were sent by the Berliner Gramophone 
_ Company to the laboratory of the said Johnson, and were the 
| only employees of the Berliner Gramophone Company who 
} were admitted by the said Johnson to his laboratory. 
That while this deponent was at the laboratory of the 
said Johnson he was not there for the purpose of assisting in 
3 making matrices for records or assisting in any of the work in 
~ e ¢ the making of sound records, but was there for the sole pur- 
=] * pose of learning the record process of the said Johnson in the 
: manufacture of records. , 
That while the matrices belonged to the ‘said Johnson, 
the said Johnson permitted the Berliner Company to have 
/< | : copies of the records made from such of the said matrices by 
the: Diranoid Company as the said Child should select for 
> “submission to the Berliner Company. 
= This deponent fnrther states that it'was always his under- 
~~ Standing that the said laboratory of the said Johnson, and all 
the appliances therein, belonged to the said Johnson, as well 
‘as all the matrices which the said Johnson made in the said 
’ laboratory. 


? Dpsble an eas WILLIAM H, NAFEY. 


Sworn to-and Td efore CUrcasbon this 14th day o H) 





‘4 
« a 
NRE 








e 4 re a December, A,'D, 1900. S 
; : y i 7. ; {uarbyser { 
: [seat] : Notary Public, | 
& : 
i | 
t | 
. i 
~ i > 
¥ i | 
; 
| 
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s IN THE 
UNITED STATES CIRCUIT COURT, * 


} i : Eastern District of Pennsylvania. 





Frank Seaman, ; 
Plaintiff, Oct. Sessions, 


{ , 43 1900. A 


In Equity. 





Etprince R, Jounson, 
Defendant. No. 20. 





Affidavit of Thomas S, Parvin, 


«=. COMMONWEALTH OF PENNSYLVANIA, 
City anp County oF PiitapeLpnia. 


fot 


Tromas S, Parvin, being duly sworn according to law, 
deposes and says that he is and has been since the organiza- 
- | tion of the company, the president of the Berliner Gramo- 
*phone Company, and is familiar with all the details of its 

business ; that he knows Eldridge R. Johnson, the defendant 
. itt the above entitled suit, and states that the said Berliner 
Company has for several years past purchased motors and 





{ \ «other parts for gramophones from the said Eldridge R. John- 

~ 3 
. son, who is a large manufacturer having his factory located in 
’ ‘Camden, New Jersey, The said Eldridge R. Johnson was 


never connected with the Berliner Gramophone Company in { 
any way other than as manufacturer and customer, and was 
entirely independent, separate, and apart from the organiza- 
fi tion of the Berliner Gramophone Company. The said Johnson 
"was never connected with the: United States Gramophone 
1 Company,- : 
i This deponent further deposes and says that the said 
‘Eldridge: R.+Johhson has ‘not in-his possession any goods the 
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property of the Berliner Company, with the exception of one 
second-hand piano and an old recording machine, which was 
sent to the said Johnson for the purpose of being repaired ~~ 
that the said Johnson has no talking machine records, 6r 
matrices for making the same, or patterns or tools, or any 
other property belonging to the Berliner Gramophone Com- 


. pany, with the excepsion of the artigles above noted. 
\ Z Sear, THOS. S. Parvin. 


Sworn to and subscribed_before me this.14th thday of 
— 


: December, A, D. 1900, 


3 Crartes H, Specxmlin, 
(szar] Notary Public, 


IN THE 
CIRCUIT COURT OF THE UNITED STATES, 
Eastern District of Pennsylvania. 


FRANK, a iy October Sessions, 1900. 


uv 


No. 20. 
Expripce R, Jounson, Tndquity; 


Defendant. 


Affidavit of Max H. Biernbaum. 


ComMONWEALTN OF PENNSYLVANIA, } 
Crry anp County oF Piitraperrnia. 

Max H. Brernsaum, being duly sworn according to law, 
deposes and says that he was the Secretary of the Berliner 
Gramophone Company from October, 1895, to October, 
1900, when he resigned, and during that period of time was 
familiar with all the details of its business; that he knows 
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Eldridge R, Johnson, the defendant in the above entitled 
case, and states that the said Eldridge R. Johnson for several 
years last past has manufactured for the Berliner Company . 
upon its order given from time to time gramophones and 
parts in large numbers ; that the said Eldridge R. Johnson 
has an extensive establishment in Camden, New Jersey, 
for manufacturing machinery and machine devices and parts 
generally, and has been engaged in the said business for 
many years last past. 

That the said Eldridge R, Johnson was never connected 
with the Berliner Gramophone Company in any other way 
than as manufacturer and customer, and was entirely inde- 
‘pendent and separate and apart from the organization of the 
Berliner Gramophone Company, and has always acted inde- 
pendently of it. ; 

The said deponent further states that the said Eldridge 
R. Johnson had not, at the time of this deponent's resignation 
from the company in his possession any goods the property of 
the Berliner Gramophone Company with the exception of one 
second hand piano and an old recording machine which was 
sent to the said Johnson by the Berliner Gramophone Com- 
pany for the purpose of being repaired. That to this depon- 
ent's knowledge the said Johnson at that time had no talking 
machine records, or matrices for making the same, or pat- 
terns or tools, belonging to the Berliner Gramophone Com- 
pany with the exception of the articles above noted, and has 
not at the present time as fy as this deponent has knowledge. 


i Max H, Birrnuaum. 


Sworn and subscribed before me this fourteenth day of 
December, A. ‘D., 1900. errQn i 
Cuarces H. Speckxm§n, 
[sear] . Notary Public. 
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‘IN THE UNITED STATES CIRCUIT COURT, 
, ‘Eastern District of Pennsylvania, 


j 
| 
i 
| 

~ | ~ — 
| 
| 
| 





3 FRANK SEAMAN, ) October. Sessions, hook f 
| i Plaintiff, | } 
H v “t No. 20, i 
} . 

| 'Expripce R. Jonnson, In Equity, | 
Defendant, | 








| Affidavit of Edward Winnemore, 
\ ; ComMONWEALTH OF PENNSYLVANIA, H 
Crry anv County or PritapEetpnia, jos } 

Epwarp WINNEMORE being duly sworn according to 

law, deposes and says that he is the Secretary of the Berliner } 
Gramophone Company, and has been since the 19th day of } 
October, 1900. That since that period of time he has been | 
“familiar with the details of the business of the said Company ; i 
that he knows Eldridge R. Johnson, the defendant in the 
above entitled. case, and states that the said Eldridge R. | 
; | ‘ Johnson is a large manufacturer, having his factory located in 
Camden, New Jersey, and besides manufacturing gramo- 
phones and parts has a large general manufacturing busi- 


ae 








5 ness, 

a This deponent states that the said Johnson has not, to 
- this deponent's knowledge, in his possession any goods the 
‘al | _ property of the Berliner Gramophone Company with the 
| “ov exception of one second-hand piano and an old recording 

j “vimachine ‘which is‘at- his’ factory for the purposes of repair ; 
that the said Johnson has no talking machine records or mat- 
rices for making the same or patterns or tools, or any other 











al | property, to ‘this deponent's' knowledge, ‘belonging to the | 
" Berliner Gramophone Company with :theexception of the } 
| articles aboye ‘noted. — i 
| i Z Mascnenert EDWARD->WINNEMQRE. i 
| IER Sworn and subscribed before this fpurtgepsh day of 
v | - December, A, D,, 1900. Ae a Nd AMA 
| ‘ Cuartes H. Speckman| 
| [sear] - 2, Notary Public. 
— K 
pat 4 f 
re - 
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IN THE UNITED STATES CIRCUIT COURT, 
Eastern District of Pennsylvania. 





Frank SEAMAN, October Session, 1900, 
Plaintiff, 
ia > No. 20, 
' 
Extprince R, Jonnson, 
Defendant, In Equity. 





Affidavit of Albert B, Weimer. 


ComMONWEALTU OF PENNSYLVANIA, 
City anp County oF vate 4 

Auuext B, Weimer, being duly sworn according to law, 
deposes and says that he is one of the counsel for the defend- 
ant in the suit brought by Frank Seaman against the Berliner 
Gramophone Company in the United States Circuit Court for 
the Western District of Virginia, referred to in the bill and 
affidavits filed in the above entitled cause, and he is familiar 
with all the proceedings in the said Virginia suit, and is 
familiar with the decrees entered by Judge Paur. in the said‘ 
case, 

This defendant further states that the complainant, ! 
Frank Seaman, not being satisfied, apparently, with the { 
decree entered by Judge Paur, June 25, 1900, made further 

~ application to the Court in the said Virginia suit for the pur- | 
‘poses of enlarging the said decree of June 25, 1900. This { 
deponent further states that the said application of the said | 
‘complainant for enlarging the said decree was refused by the 
said: United States Circuit Court for the Western District of 
gated on October "4 1900. 


ALBERT B. WEIMER. j 
Ralxs and subscribed Age | 


ie de rsenth day } 
: ‘December, 1909, + (oo ete ello | 


Rag * ‘Banle SPECKMAY, 
[seat] Notary Public. 
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EXHIBITS. 
“ Defendant’s Exhibit A.’’ 
Putraverruia, Pa,, March 25, 1898. 


Beruiner GRAMAPHONE Company, 
1026 Filbert Street, Phila, 


Gentlemen : 

Myattention has been called by my client, Mr. Eldridge 
R. Johnson, to a Gramophone Motor manufactured as we, are 
informed by the Montross Metal Shingle Company, of Cam- 
den, New Jersey. We understand that this machine is being 
manufactured by the said Montross Company for your Com- 
pany in considerable numbers. 

I would say I have compared the construction of the 
Montross: Motor with Letters ’ Patent, 601,198, issued to the 
said Eldridge R, Johnson, March 22, 1898, for Improvement 
in Gramophone and Actuating Devices therefor, and that I 
find that the construction of the said motor clearly infringes 
the claims of the said Johnson patent. 

Please take notice that unless this infringement is promtly 
desisted from by your company, and the sale and use of the 


_ same at once stopped, we will be obliged, in order to protect 


our rights in the matter, to promptly institute the necessary 
proceedings in the U. S. Circuit Court of this District to enjoin 


_ the manufacture, sale and use of the same, and to compel an 


accounting for the said infringement, 

Will you kindly let me have your reply as to what course 
you mean to take in the premises on or before Wednesday 
next, March 3oth, 

: Yours very truly, 


HORACE PETTIT, 


f 





i 
\ 
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“Defendant’s Exhibit B,’’ 


Frank J, Dunham, Orville D, LaDow, Frank Seaman, 


President. Sec'y & Gen'l Manager. Treasurer, 
NATIONAL GRAM-O-PHONE 
CORPORATION. 
- (Cut) 874 Broadway, 


cor, 18th St 


New York, May 18th, 1900. 
J. T. Evcis & Co. 
Washington, D. C. 
Dear Sir :-— 

We make the following statement for the benefit of all 
concerned : 

The National Gram-o-phone Corporation and the Uni- 
versal Talking Machine Company have formed an alliance 
with the American Graphophone Company and the Co!umbia 
Phonograph Company for the mutual advantage and protec- 
tion of the disc talking machine trade. 

On May sth a decree was entered by Judge Lacombe, 
of the United States Circuit Court, decreeing the talking 
machine Gram-o-phone to be an infringement of the Grapho- 
phone patents. The Gram-o-phoneis therefore abandoned, and 
the infringing features heretefore found by Judge Lacombe 
in his decision granting a preliminary injunction, are by this 
joint agreement at the disposal of the National Gram-o-phone 


Corporation, 


The various patents of the above alliance are now merged 
in a new disc-machine to be known as the Zon-ophone, which 
becomes the 1900 model of the Gram-o-phone Corporation, 
and is now ready for the market. 

The rights of the National Gram-o-phone Corporation 
therein are absolute and exclusive, and the rights of the trade 
to deal in the Zon-ophone are conceded by all parties. The 
rights of the Zon-ophone being exclusive, the alliance will 
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operate jointly in defending and enforcing such rights against 
every other form of disc-machine, 

Graphophone suits against dealers in Gram-o-phones will 
be withdrawn in caseswhere the sale of the infringing mtachiie’ 
is abandoned and the Zon-o-phone substituted therefor. 

The continued sale of the Gram-o-phone will entail 
prosecution. 

Blanks for an agreement to these conditions will be pro- 
vided. 

The National Gram-o-phone Corporation will make 
special arrangements for the exchange of Gram o-phones for 
Zon-ophones, and is authorized to make arrangements for 
the disposition of Gram-o-phones now on hand, For the 
Graphophone Co., they recognize the Zon-o-phone—its 
superior merits asa machine, and its undisputed legal status— 
by placing it on sale in connection with Graphophones, at 
their principal stores throughout the world, 

The Zon-o-phone will please you immensely. It’s new, 
it's novel, it's handsome, it’s artistic, it's something to talk 
about ; it's free from patent litigation, it's work is ten times 
better than a Gram-o-phone, it's the talking machine of the 
times. 

The Zon-o-phone is made in three types: Type A, with 
the bevelled plate glass sides and brass horn, $25; Type B, 
with quartered oak sides and brass horn, $22.50; Type C, 
including all Zon-o-phone improvements, furnished with heavy 
Japanned horn, $18.00. 

In conclusion, we congratulate the trade on the final 
disposition of this question, and bespeak for the operations of 
the alliance abundant success and freedom from future annoy- 
ance on the subject of patent litigation. 


Very respectfully, 
NatTionaAL GRAM-O-PHONE CORPORATION+ 


i boo O. D, -LaDow. 
B. 


Secretary, 
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“Defendant’s Exhibit C.’’ 


Cable Address ‘ Framan” Telephone Numbers ; 
: 874 Broadway, 1261-18th St., 
1265 Broadway, 2322-38th St. 


(cur) FRANK SEAMAN, 
GENERAL ADVERTISING, F, ¢, 
Gram, 
Branches, Main offices ; 
Allen Advertising Agency 874 Broadway, New York, 
1265 Broadway, May 18, 1900. 


Chicago Office, 69 Dearbon Street. 


Mr. FE. R. Johnson, 
108 North Front Street, Confidential. 
Camden, N, J. 
My dear Johnson: « 

Have you any idea how much the Berliner people would 
pay me for my contract with them? If you can give me an 
idea, and the amount is what I consider fair, I will communi- 
cate with ingland in reference to being relieved of my option, 

lintended to say to you before you left me the other 


_ night and forgot it—that I feel quite confident that the direc- 


tors of the National Gramophone Corporation have no preju- 
dice against you and nothing but the best of feeling for you, 
outside of the fact that they look upon you as ayiainst their 
interests whenever the Berliner Gramophone Company desire 
or request you to.act with them. ; 

One of the officials of the National Gramophone Corpo- 
ration said to me the other day that he understood that the 
Berliner Gramophone people were preparing to put a $10.00 


* Machine on the market, this being the reason why they 


declined to fill my orders for Gramophones, For several 
reasons ,I believe this would be a serious mistake, one of 
these reasons being that it would probably be met by a 
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similar priced machine of some of the competitors ; and the 
public only would be benefited thereby, They have abso- 
lutely cut off my supply of both machines and records and I a 
have been unable for some time to fill any orders, 


F Yours very truly, 
(Dictated by F. S.) ; Frank SEAMAN, | 


. “Defendant’s Exhibit D.” 


Cable Address, ‘‘Framan” Telephone Numbers : 
874 Broadway, 1261-18th St, 
1265 Broadway, 2322-38th St, 


- (cut) FRANK SEAMAN, . 
GENERAL ADVERTISING, -, 
Main Offices :' 
Branches: Broadway, New York, Feb. 14, 1900. 
Allen Advertising Agency, 1265 Broadway, 
Chicago Office, 69 Dearborn St, 


Mr. E, R. Jounson, 
108 North Front St, 
Camden, N. J. 


My Dear Johnson : 

In reply to yours of February 9th, I think you’ misun- 
derstood the meaning I intended to convey by the word 
“demand” in my letter to you in connection’ with the 
$100,000, I did not mean this at all in an offensive way— 
simply that you and Mr, Parvin considered this amount 
should be paid in cash for the patents which you control, 
and which was all right from your standpoint, although I felt 
confident that I could not carry it through from this. end, 
You frankly stated that you were indifferent whether you 
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to you at the time, it could be taken up a little later on, pro- 

‘ vided the other deal should go through, I suppose it could 
i be worked out to the satisfaction of all parties, on the lines 
» t which you suggest, that is:—after the amount has been 
< agreed upon, the transfer not actually to be made until the 

stock has been quoted, and you have the opportunity to sell 





| 
| came in or not, so I simply let the matter drop. As I said | 
{ 
| 
| 


' at some given figure, This seems perfectly reasonable to me. 
j I have never claimed that you made a fortune out of me { 
| —in fact I never thought so, I have, however, believed that \ 
you were making a good thing, in fact a very good thing, out We 
of the Gramophone business, and that the prices which you 
have been paid for your parts are reasonably high; but I 
made no objection to this so long as I got the goods. 1 fully 
agree with you that the quality of the machine must be im- 
proved over anything that we have yet put out. 

As to your explanation of the receipt by me of such a 
small number of machines during October, November and 
December, 1899, I beg*to say that I understand from the 
} Berliner Gramophone Company, in fact they state quite } 
clearly, that it was due solely to the imperfect condition of | 
' the machines received from you—that they could not con- | 
scientiously pass them, and that certainly caused me to lay the \ 
blame entirely upon you, To be perfectly frank with you, I 





‘3 i believe you are trying to put as cheap material as possible— 
i as cheap as will pass inspection—into the machines; but I 
don't blame you for this, as you naturally want to make all 
the money you can out of them; and I regret to learn from | 
you that you have been losing money on the late deliveries. | 
I believe you do Mr. LaDow an injustice in stating that | 
he evidently has been working to 'tdown" your machine in } 
favor of the machine made by the Universal Company. Ile : | 
| 
| 
} 





} 
i 
; 
N 





a has not hesitated to state, and I believe he is correct, that the 
Universal Company’s machine is a finer piece of mechanism 
than yours ; but I had no thought of having them build any 
machines for me until I was placed in such a terrible plight 
this Jast Fall by your non-delivery, and until my last order, 
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specifying certain deliveries, was declined. J wanted to geta 
small quantity of other machines during the Holiday time to 


retail at $25.00 or $30.00. I need a more expensive if 


machine’; it has been promised me for more than a year. 
Sorry I cannot accept your invitation to run over and 
see your factory this week.* I hope to later on, but have a 
lot of things on hand this week which will prevent my being 
away from the office, : 
Yours very truly, 


. (Dictated by F, S,) + Frank SEAMAN, 


“Defendant’s Exhibit E.’’ 


Cable Address “ Framan"’ Telephone Numbers : 
874 Broadway, 1261-18th St, 
1227 Broadway, 183 B-38th St. 


20 New Street, 1732-Cort'dt. 


FRANK SEAMAN, F.C, 
(cur) GENERAL ADVERTISING, 
‘ Main Offices: 
Branches: 874 Broadway, N. Y,, June 5, 1897. 


Financial Offices 20 New Street. 
Allen Advertising Agency, 1227 Broadway. 
Chicago Office, 79 Dearborn Street. 


Mr. Exprince R. Jonnson, 
108 North Front Street, 
Camden, N, J. 
Dear Sir: 

In reply to yours of the first inst, addressed to the 
National Gramophone Company, acknowledging receipt of 
their order for five thousand (5,000) motors for the new No, 
25 Gramophone—I beg to say that I personally guarantee to 
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you, that the National Gramophone Company will pay you 
all sums justly due you for goods furnished under said con- 
tract; and in order that I may at all times be personally 
‘cognizant of such amounts, I require that all orders for goods 
shall be acknowledged by me, 

‘T herewith acknowledge the, order for the first one thous- 


and (1,000) machines given in their letter of May 28th, 


Yours very respectfully, 


Frank SEAMAN, 
(Dictated by Frank Seaman). 

If the (N. G. Co.) use the 5000 machines as agreed it is 
to have the privilege of purchasing your patents allowed or 
applied for, any time within ten months for $2000 for U. S. 
rights only. 

FRANK SEAMAN, 


‘Defendant’s Exhibit. F.”’ 


(Copy of Modified Order.) 
IN THE 
CIRCUIT COURT OF UNITED STATES, 
In and for the Eastern District of Pennsylvania, 


FRANK StaMAN, ) 
Plaintiff, 


Oct, Sessions, 1900. 


a No. 20, 


Enpringe R, Jounson, In Equity. 


Defendant. 


October 26th, 1900, the restraining order granted 
October 22d, 1900, is hereby modified so as to read as 
follows :—The other matters covered by the original order to 
stand over for consideration upon a motion for a preliminary 
injunction if the Complainant, shall be advised to make such 
motion :— 
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And now October 22d, 1900, upon motion’ of the’ plain- 
tiff, Frank Seaman by Russell Duane and Waldo G. Morse, 
his attorneys, and upon the reading of the plaintiff's bill in 
said cause this day filed and properly verified and upon dhe 
affidavits of Waldo G. Morse, Henry K. Smith and Charles 


“S, Hall filed therewith and duly verified and also certain 


exhibits filed therewith verified by affidavit, this Court doth 
grantand award a restraining order pursuant to the Act of 
Congress in such case made and provided, restraining the said 
defendant, Eldridge R. Johnson, his servants, employes and 
agents and all other persons claiming to act under his authority, 
until the hearing of this case before the Court at a time to be 
hereafter set, and due notice thereof given to the defendant, 
from manufacturing, buying, selling, giving awa 
delivering or trading with any of the gramophone records 
matrices, machinery or appliances for the production thereof 
which are the property of the Berliner Gramophone Company 
or which were made by him for the Berliner Gramophone 
Company, or which were made with patterns, designs, models, 
forms or machinery paid forin whole or in part by Berliner 
Gramophone Company and that the defendant, his servants, 
agents, or employes, pending said hearing, be further 
restrained from advertising to sell or give away any of the 
gramophones, gramophone records or goods, covered by this 
restraining order, 

And this Court doth further order and rule that upon 
said Bill and affidavits and such other and further affidavits as 
may be filed with the Court on or before the 30th day of 
October, 1900, the defendant show cause if any there be, 
why the aforesaid restraining order should not be had and 
continued until the final hearing and determination of this 
cause, 

And let a copy of this order and ofsaid Bill be served 
upon the defendant aforesaid the same to accompany the 
subpeena prayed in said Bill. 





By the Court. 


out 
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i “Defendants? Exhibit G.”? . 
ag IN THE . 
“ CIRCUIT COURT OF THE UNITED STATES, ' 
~ | j Western District of Virginia. 
Frank Seaman, 
Complainant, 
| ™ i In Equity. ; 





.  Berriver Gramopuone Company, 
t H Defendant, 





Affidavit of Eldridge R, Johnson. 


a 


|~ ComMONWEALTH OF PENNSYLVANIA, 

| “City AND County oF PHiLaDELpnta, } “a 

| Evprince R. Jounson, being dulysworn according to law, 
i deposes and says that he isa resident of the city of Phila- 
a delphia, State of Pennsylvania; that he is a manufacturing 
| 


machinist and has for about eight years last past been 
| actively conducting his business in Camden, New Jersey. in 

the manufacture of machines and machinery generally ; that 

during the last few years he has manufactured in connection 

with his general business spring motors for gramophones and 
- other parts for gramophones for the Berliner Gramophone | 
Company ; that the relations between this deponent and the 
Berliner Gramophone Company have been those of manu- 
facturer and customer, and that al! the goods manufactured 
for the Berliner Gramophone Company have been on this 
basis; that the Berliner Gramophone Company does not 








~ : 
: own or control any interest in any patents which have been | 
issued to this deponent ; that this deponent did at one time i 
transfer a certain interest to the “Berliner Gramophone Com- | 
~ 
~ ye 
a > . 
- 
~ ‘ 
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pany ina certain unpatented process relating to the Making 
of Records for Talking Machines, which process, however, 
the Berliner Company did not succeed in making a practical 
success of, and which process is not now being used either by 
the Berliner Gramophone Company or this deponent. 

That this deponent denies the allegation made by Henry 
K. Smith, of Philadelphia, in an affidavit for use in this case, 
dated the day of September, 1900; that when 
he, this deponent, began building machinés for the Berliner 
Company that he made any arrangement or agreement with 
the said Berliner Company that all patents should be kept in 
his name and not assigned to the Berliner Company; that 
the Berliner Company had no title or interest in this depo- 
nent's patents or inventions, save in the unpatented process, 
hereinbefore referred to, and that the said Berliner Company 
had no claims or demands whatsoever upon this deponent 
outside of the said process referred to for any of his inven- 
tions or patents or interests therein ; that all changes in mod- 
els and machinery .relative to the construction of motors and 
gramophones were made at the deponent’s own expense, and 
were not billed or charged to anyone. 

This deponent further avers that the Berliner Gramo- 
phone Company is not now or never did conduct experiments 
‘at his factory or place of business, but that all work done for 
the Berliner Gramophone Company was done by this depo- 
nent in the regular course of business in the same manner 
“that he would experiment for and build machines and parts for 
any customer in his regular line of business ; this deponent 
“further says thatthe laboratory and shop used for the purposeof 
constructing gramophone parts belongs to and is the exclus- 
ive property of this deponent, and always has been, with the 
exception of one or two-small machines and parts which were 
sent to this deponent’s factory by the Berliner Company some 
‘time ago for repair, : ‘ 

This deponent denies that the Berliner Gramophone Com- 
pany have paid any attorney's feesfor obtaining patents which 
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have been issued to this deponent; that the only expense of this 
character which they have paid were relative to the recording 
process hereinbefore referred to, 

This deponent denies, as averred by the said Henry K. 


‘Smith, that he at any time was lending his influence on behalf 


of the Berliner Gramophone Company looking to a cancella- 
tion of its contract with Frank Seaman, but avers that what- 


* ever efforts he may have used at any time were all with the 


intention and looking toward the maintaining of harmonious 
ralations, though it ultimately became quite apparent to this 


.deponent that the said Frank Seaman had no.intention of 


keeping his said agreement with the Berliner Gramophone 
Company in good faith. 
ELDRIDGE R, JOHNSON. 
Sworn to and subscribed before me this day 
of , A. D. 1900, 


“Defendant's Exhibit H.”? 


IN THE’ UNITED STATES CIRCUIT COURT, 
Western District of Virginia, 

Frank SEAMAN, 7 

Plaintiff, | 

id In Equity. 


Bertiner GRamoprone Company, 
’ Defendant 





Affidavit of Eldridge R. Johnson. 
CoMMONWEALTH OF PENNSYLVANIA, 
Crry anv County or time i 
Eprice R. Jounson, being duly sworn according to law. 
deposes and says that he is a resident of the City of Phila- 
delphia, State of Pennsylvania, and is and has been for a num- 
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ber of-years last past a. manufacturing machinist, having a 
factory located in Camden, New Jersey, That he has recently 
become engaged on his own account, independently and 
separately and apart from any other party, corporation 


‘or concern, in the manufacture of Talking Machines, ° 


Sound Records and Talking Machine Accessories, and 
has adopted in this connection for his talking machine 
business the name or style of Consolidated Talking 
Machine Company, which has no connection in any 
manner or form with a certain corporation which this depo- 
nent is informed exists, though has never done any business, 
the Consolidated Talking Machine Company of America, 
That through an oversight or mistake the name Consolidated 
Talking Machine Company of America was attached to one 
of this deponent's advertisements, which has appeared in the 
October, 1900, issue of ‘*Scribners' Magazine,” and also in 
one or two others, instead of the name Consolidated Talking 
Machine Company, which name and style this deponent has 
adopted, as hereinbefore set forth, for use in connection with * 
his talking machine business, and to which name and style 
he claims to have a full and perfect right. 

This deponent further states that neither the Berliner 
Gramophone Company nor any of its officers has any inter- 
est in or connection with the Consolidated Talking Machine 
Company, and never did have, and that the said concern and 
business is owned, operated and controlled, solely by this 
deponent. 





ELDRIDGE R. JOHNSON, 


Sworn and subscribed before me this day 
of September, A. D, 1900, 





f 
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‘Defendants’ Exhibit I.’” 
w : ‘ CIRCUIT COURT OF THE. UNITED STATES, 
} For the Southern District of New York, 


The American Graphophone Company, 
Complainant, 


; 
. | 





In Equity, 


| National Gramophone Company, and Frank 
| Seaman, Defendants.) 


} “SUR MOTON TO WITEDRAW DEFENDANTS’ RECORD 
— : AND APPEARANCES FROM CASE. 
| : 





Affidavit of Charles H. Bartlett. 


| 1 ComMonWeaLtit OF PENNSYLVANIA, | 
i City anv County or Puttapetpina, j“~* 





Cuartes H, Bartvert, being duly sworn according to 
law, deposes and says as follows: From September, 1898, 
to May, 1900, ! was employed by the Nationa! Gramophone 
i ™ } Company and the National Gramophone Corporation, its 
+ successor, as a stenographer and typewriter at 87., Kroadway, 
‘third floor of the McIntyre Building, The Nationa! Gramo- 

phone Corporation was organized about Mareli, 1899, and 
from that time until May, 1900, I was paid by the said cor- 
poration, Prior to that time I was paid by the National 








= . Gramophone Company. Although I received my salary 
from the said concerns I also did work for Frank Seaman 
personally, which was assumed to be, and which I consid- 
ered, part of my business, and frequently attended to the 
writing of Mr. Frank Seaman's letters in connection with his 
~ 
4 
} 
»~ vt 
“ * 
- 
~ 
- 
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advertising business, which was his general business, and 
also personal correspondence of the said Seaman. The 
front portion of the third floor was divided by low parti- 
tions’ into three separate offices, the central portion 


. set ™ 
or portion back of these partitions was used as the general 


office of the National Gramophone Company, back of this a 
portion was railed for the book-keepers and back of this railed 
off portion another portion was railed off occupied by the 
clerks of Mr. Frank Seaman employed to attend to his gen- 
eral advertising business, and the balance of the rear portion 
of this floor was used as the wholesale department of the 
National Gramophone Company and the National Giamo- 
phone Corporation, its successor, The larger office in the 


_ front of the building of the three hereinbefore referred to 


divided by low partitions was occupied by Mr. Frank Sea- 
man as his main office where he conducted his general adver- 
tising business and communicated with the general office of 
the National Gramophone. Mr. O, D, LaDow occupied the 
smaller front office divided by a low partition from Mr. 
Seaman's office having a door communicating with 
Mr. Seaman's office; a small office to the 
rear of Mr, LaDow was occupied by Mr, W, T, 
Hepper, assistant manager of the National Gramophone 
Company, communicating with Mr, LaDow'’s office and com- 
municating with the general office, When I first was 
employed here I occupied a desk in Mr. Hepper's office and 
shortly afterwards my desk was placed in the general office, 
For the purpose of performing my duties as stenog:apher and 
typewriter ] was supplied with stationery having the heading 
of the National Gramophone Company thereon, anotherset 
of stationery having Frank Seaman's name thereon being his 
Jetterheads with his advertising agency noted thereon, and 
subsequently after the organization of the Universal Talking 
Machine Company I was supplied with a third set of station- 
ery,. being the letterheads of the Universal Talking Machine 
Company, Mr, Seaman dictated to me such letters as I had 
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to write for him in his own general advertising business and 
personal matters ; these I wonld write on the letterheads 
containing his name and advertising agency, which I kept 


. separately in my desk, and Mr, LaDow or Mr. Tepper 


would usually dictate to me the letters concerning the 
National Gramophone Company's business which 1 would 
write upon the National Gramophone Company's paper, 
which I also kept separately in my desk for this purpose, 
and as a rule Mr, LaDow would dictate the letters to me 
relating to the Universal Talking Machine Company's busi- 
ness which I would write upon the letterheads of this com- 
pany, which I also kept separately in my desk for the 
purpose. 

It was always understood by the clerks of the office 
generally that Mr. Seaman was the moving and leading spirit 
of the National Gramophone Company and Corporation and 
that he was the general head of the business and guided and 
controlled the general policy of the business. That Mr. 
Seaman employed also relative to his general advertising busi- 
ness a book-keeper,a clerk and a boy who occupied the ‘small 
railed-off portion used for this purpose hereinbefore referred 
to, to the rear of the general office, and in order to reach Mr, 
Seaman's office in the front these employees were obliged to 
pass through the central general office as would also Mr, 


“Seaman in going from his private office where he conducted 


his general advertising business to the said railed-off portion 
in the rear. 


CHAS. H. BARTLETT. 


Sworn and subscribed before me this ninth day of 


November, 1900. 
Cnarves H, SpeckMAN. 


{sear] Notary Public, 
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“Defendant’s Exhibit J.” 
(Leslie's Weekly, August 4, 1900.) 


ZON-O-PHONE., 
Improved Gram-o-phone. 
Our, Latest Improved 1900 Model is substituted 


for the Gram-o-phone, which is abandoned, ° 


including its name. 

The rights of the Zon-o-phone are exclusive under 

the joint protection of the patents of 

, National Gram-o-phone Corporation 

Universal Talking Machine Co. 

American Graphophone Company 

Columbia Phonograph Company 
which companies have made an agreement between 
themselves for legal protection and commercial 
advantage, All persons selling any style of disc 
machines other than the Zon-o-phone will. be 

‘ prosecuted, 


National Gramophone Corporation, 


Broadway, Cor, 18th St., New ‘York City, 





J3d 
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The following circular letter was also sent to the trade 
through the mails signed by the National Gram-o-phone 
Corporation : 


“Defendant’s Exhibit K.’" 
Frank J. Dunham, Orville D, LaDow, Frank Seaman, 


President, Sec'y & Gen'! Manager. _—‘ Treasurer. 
NATIONAL GRAM-O-PHONE 
CORPORATION. 

874 Broadway, 
(Cut) Cor, 18th St. 


New York, May roth, 1900, 
To the Trade: 

We have it at last—a new model machine for 1900, con- 
ceived from a knowledge of the needs of the trade and born 
with a perfection scarcely anticipated by ourselves, We 
have kept you waiting a long time, for which we are sorry; 
we have spent thousands of dollars in perfecting this gem, for 
which we are glad. ‘The end crowns the work."". We have 
now something to show, something artistic, something to talk 
about, something to please, no matter how dainty the taste, 
musically or mechanically. Every imperfection of the older 
types have been eliminated. It is new from its name, the 
Zon-o-phone, to its ingenious winding gears and turn-table; 
it is much better than a Gram-o-phone in results, and infi- 
nitely better in conception, construction, design and work- 
manship. It is the handsomest talking machine on the mar- 
ket, of any make, and its work are on a par with its attractive 
appearance. 

» We have not overlooked anything, not even the legal side, 
for we have just closed arrangements with the American 
Graphophone Company by which the broad and basic patents 





of the Zon-o-phone are supplemented by all rights of the . 


Graphophone patents, thus insuring our trade, for all time, 
freedom from any thought of litigation on account of inflinge- 
ment, The joint protection of all patents, so far as disc 
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machines are.concerned, is given exclusively. to the machines 
manufactured or sold by this corporation, thus. giving to our 
output a legal protection never yet approached by any talking, 
machine on the market, the Zon-o-phone becomes the talkin 
machine par excellence in its own particular field. 

The Zon-o-phone can be furnished in three types: Type 
A, with bevelled plate glass sides and brass horn, $25; Type 
B, with quartered oak sides and brass horn, $22.50; Type 


,C, including all Zon-o-phone improvements, furnished with 


heavy Japanned horn, $18.00, 
Immediate delivery can be made, and your continued 
favors are respectfully solicited, 


Very respectfully, 
NATIONAL GRAM-O-PHONE CORPORATION. 


Illustrated catalogue and confidential list to dealers are 
enclosed. 


“ Defendant’s Exhibit L.”” 
Frank J. Dunham Orville D. La Dow Frank Seaman 
President. Sec'y & Gen’! Manager. Treasurer, 


NATIONAL 
GRAM-O-PHONE CORPORATION. 


. (Cut) 874 Broadway, 


Cor. 18, St. 


New York, May 18th, 1900. 
Dear Sir :-—We make the following statement for the 
benefit of all concerned: 
The National Gram-o-phone Corporation -and the Uni- 
versal Talking Machine Company have formed an alliance 
with the American Graphophone Company and the Columbia 
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« Phonograph Company, for the mutual advantage and protec- 


tion of the disc talking machine trade. 

On May 5th a decree was entered by Judge Lacombe, 
of the United States Circuit Court, decreeing the talking 
machine Gram-o-phone to be an infringement of the Grapho- 
phone patents. The Gramophone is therefore abandoned and 
the infringing features heretofore found by Judge Lacombe in 
his decision granting a preliminary injunction are by this 
joint agreement at the disposal of the National Gram-o- 
phone Corporation, 

The various patents of the above alliance are now 
merged in a new disc-machine to be known as the Zon-o- 
phone, which becomes the 1900 model of the Gram-o-phone 
Corporation and is now ready for the market. 

The rights of the National Gram-o-phone Corporation 
therein are absolute and conclusive, and the rights of the 
trade to deal in the Zon-o-phone are conceded by all parties. 
The rights of the Zon-o-phone being exclusive, the alliance 
will operate jointly in defending and enforcing such rights 
against every other form of disc-machine, 

Graphophone suits against dealers in Gram-o phones 
will be withdrawn in cases where the sale of the infringing 
machine is abandoned and the Zon-o-phone substituted 
therefor. 

The continued sale of the Gram-o-phone will entail 
‘prosecution. ‘ 

Blanks for agreement to these conditions will be pro- 
vided. 

The National Gram-o-phone Corporation will make 
special agreements for the exchange of Gram-o-phones for 
Zon-o-phones, and is authorized to make arrangements for 
the disposition of Gram-o-phones now on hand. For the 
Graph-o-phone Co, they recognize the Zon-o-phone—its 
superior merits as a machine and its undisputed legal status 
—by placing it on sale, in connection with Graphophones, at 
their principal stores throughout the world, 
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The Zon-o-phone will please you immensely, « It's new, 
it's novel, it’s handsome, it’s artistic, it's something to talk 
about; it's free from patent litigation, it's work is ten times 
better than a Gram-o-phone, it's the talking machine of the 
times. 

The Zon-o-phone is made in three types: Type A, with 
bevelled plate glass sides, and brass horn, $25; Type 33, with 
quartered oak sides, and brass horn, $22.50; Type C, includ- 
ing all Zon-o-phone improvements, furnished with heavy 
japanned horn, $18.00. 

In conclusion, we congratulate the trade on the final 
disposition of this question, and bespeak for the operations of 
the alliance abuindant success and freedom from future annoy~ 
ance on the subject of patent litigation. 

Very respectfully, 


NATIONAL GRAM-O-PHONE CORPORATION, 


Secretary 


“‘Defendant’s Exhibit M.’’ 


Frank J. Dunham, Orville D. LaDow, Frank Seaman, 
President, Secretary & Gen’l Manager. Treasurer. 
Wm. T. Hepper, 
Asst, Treasurer, , 

NATIONAL | 

(Cut) GRAM-0-PIIONE CORPORATION, 
874 Broadway, 
i cor 18th St. 


New York, October 26th, 1900, , 


TO THE TRADE, 
IMPORTANT, 
Dear Sir :— 
You are already aware that our old Gram-o-phone has 
been abandoned, name.and all, and that the Zon-o-phone has 
“been substituted therefor, As conflicting statements are 
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being circulated by unprincipled parties, in order to deceive 
and confuse you as to the real status of affairs, we have con- 
cluded to give you the facts which cover the relation of the 
Gram-o-phone to the trade, 
They are as follows : Emile Berliner was granted a patent 
$ fora Talking Machine called the Gram-o-phone, He sold it 
to the United States Gram-o-phone Company, and stepped 
} out, | 
The United States Gram-o-phone Company licensed to , { 
the Berliner Gram-o-phone Company of Philadelphia, and 
stepped out. 
The National Gram-o-phone Company succeeded to the \ 
*‘Gram-o-phone business, and the Berliner Gram-o-phone Com- | 
‘ pany stepped out. . 
| Judge Lacombe, of the United States Circuit Court of New 
} < York, decreed the Gram-o-phone to be an infringement of 
the Graphophone Patents, This action had been anticipated, . \ 
however, and there had been developed a new and greatly ! 
improved Machine, which was called the Zon-o-phone, and | 
which machine combined joint patents of the Columbia Pho- | 
nograph Company, American Graphophone Lo,, Universal | 
Talking Machine Co,, and the National Gram-o-phone Cor- ! 
poration, | 
We thus settled three points. (1), We abandoned the | 
Gram-o-phone, in accordance with the injunction of Judge 
comb, (2). We substituted in its place the most perfect’ 
| walking Machine of any, combining the best features of all, 
| (3). We settled forever the legitimate tile of the Zon-o- 
| phone, as the only disc machine that can be legally con- 
structed and sold, 
1 











Thereupon the Berliner Gram-o-phone Company 2 
attempted to jump back into business. It was, promptly 
enjoined from so doing by the United States Circuit Court of * , 
Virginia. Exit Berliner Gram-o-phone Company. 
4 Then the United. States Gram-o-phone Company 
} attempted to jump back, and was promptly met by an injunc- 
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tion of the United States Circuit Court of West Virginia, Exit 
United States Gram-o-phone Company, 

The Berliner Gram-o-phone Company and the United 
States Gram-o-phone Company then attempted to combine, 
under the name of the Consolidated Talking Machine Com- 


_ pany of America, and were promptly met by an application 


of stockholders of the Berliner Gram-o-phone Company for a 
Receiver, and this combination was restrained. 

Now comes the Consolidated Talking Machine Company 
“of America” omitted—-the name under which Eldridge R. 
Johnson, the owner of a machine shop in Camden, New Jer- 
sey, who manufactured part of the Gram-o-phones up to the 
time that his business was interfered with. by the United 
States Circuit Court, Ile is the manufacturer of the disere- 
dited Machine which we have abandoned--discredited because 
of the inferiority of his work which for years we have been 
obliged to admit, both to our disadvantage and shame, 

We do not know what the remaining factor, Mr. Ber- 


liner, will try togo, but it is a safe guess as to what will-hap- * 
. pen to him if he follows the example of the others, 


This explanation necessarily involves personal references 


* which we regret. But our first duty is to enlighten our 


friends, so that they may understand the true situation, and to 
assure them that we are better prepared than ever to sell 
them goods, free from any taint of fear of results of patent 
litigation, 

Keep in mind that throughout all this patent litigation 


* the National Gram-o-phone Corporation is free and clear. 


Very respectfully, 


NATIONAL GRAM-O-PHONE CORPORATION 
* By O: D. LaDow, 
Secretary, 

H, 
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CIRCUIT COURT OF THE UNITED STATES 


For the Eastern District of Pennsylvania. 


Expripc R. Jonson, 
Complainant, 
October Sessions, 1900, 


” 


No. 25. . 





Nationat Gramoruone Corr" 


Defendant, In Equity, 


“Defendant’s Exhibit N.’” 


This cause coming on to be heard on motion for pre- 
liminary injunction on bill of complaint and affidavit on 
behalf of complainant and on answer and affidavits on behalf 
of defendant, and counsel for the respective parties having 


~ been heard, it is hereby ordered, that a Preliminary Injunc- 


tien issue forthwith in accordance with the prayers of the 
Bill of Complaint restraining the said defendant, the National 
Gramophone Corporation, its servants, agents, employees, 
and all other persons claiming to act under its authority, until 
final hearing of this cause, from directly or indirectly writing, 
publishing, declaring, delivering, distributing or circulating, 
save as hereinafter specified, any circulars, letters, advertise- 
ments, warnings or notices whatsoever stating directly, or by 
indirection, that the gramophone or the talking machines or 
records such as are manufactured by complainant have 
been enjoined, or that the complainant has been enjoined 
from manufacturing. or selling gramophones or talking 
machines or records therefor, or goods thereto pertaining, 
and from advertising, declaring or publishing in any way that 
the gramophone has been wihdrawn except by the defendant 
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or others by description or name who have actually discon- 
tinued its use or sale or that the defendant's machine is the 
only legitimate disc talking machine excepting when accom- 
panied with the claim that other machines are infringements 
of defendant's exclusive rights. This order is not to be con- 
strued as preventing the defendant from giving or publishing 
warning that it claims the gramaphones manufactured by 
others are infringements of its exclusive rights. 


: GEO. M. DALLAS, 
13 ‘ _ November 13 1900. Cir, Judge. 
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And afterwards, to wit, on the 17th day of December, 1900, come 
e parties aforesaid by their counsel a 
ed for argument sur motion for preliminary injunction and having 
en argued by counsel aud the Cowrt not being fully advised in the 
mises takes’ turther't time for the consideration of same. 



















d afterwards, to wit, on the 1st day of March, 1900, come the 
ies aforesaid by their counsel aforesaid and the Court being fully 
ised in the premises renders the following opinion, viz.: 











FHE UNITED STATES CIRCUIT COURT FOR THE 
EASTERN DISTRICT OF PENNSYLVANIA. 













FRANK SEAMAN, 
vs. 


JOHNSON, .Defendant. 


Plaintiff, 


ELDRIDGE R. 










This is a motion for preliminary injunction. The material allega- 
ons of the bill are, that one Emil Perliner was the original and 
é inventor of certain new and useful improvements In recording 

ind reproducing speech and other sounds, for which letters patent 

ere duly anted to him under the laws of the United States. That 

machine made under said patent was designated by the said in- 

ntor as a “Gramophone.” a word coined and applied by him to 

s said invention. That under assignments and licenses from the 

Berliner, the exclusive right to manufacture and control the. 

d inventions, including the use of the designation “Gramophone,” 

e to the Berliner Gramophone Company. a‘corporation existing 

ler the laws of the State of Virginia. That thereafter, to wit, on * 
etober (ith, 18%6, the said Berlinct Gramophone Company entered 

a certain contract and agreement in wiiting with the said coni- 

nt, by which, among other thing-, and for considerations therein 

med, it conferred upon the said complainant the sole and exclusive 

t, as its licensee, to buy, sell and deal in the “Gramophones” 

Gramophone goods, throughour tle United States of America, 

dving the said Berliner invention, and all improvements therein 

get may come into the licensor’s control, for a-period of fifteen rears 

Rom the date of said agreement. It lwing understood and agreed 

t-the licensor should manufacture. upon the order of the said 

pensee, the articles covered by said patents, and sell the saine to 

exclusively, upon the terms in <aid agreement stated. That the 

complainant, the licensee, should, in consideration of the prem- 

devote his time and attention exclusively to the advertising and 

ing‘upon the market the goods <0 wannfactnred by the said Ber- 

ner Company, thé licensor. 
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R Jolin, the lafeaiant in this suit, to manufactures; 
gramophones ordered by said plaintiff under the said contragmiey 
from the ‘date of said contract,-until sometime in June,iiSORs 
said Johnson did manufacture for the said Berliner Gramophan 
pany, all the gramophones furnished to the said complam 
sold by him under the terms of said agreement. In theft 
named, the complainant, owing to certain misunderstand 

gard to his conduct under said contract, and to the all 

of the. «aid Berliner Gramophone Company to longer consi 
bound thereby, or to act under it, filed his bill 

liner Gramophone Company, in the Circuit Court for thes} 
District of Virginia, praying; among other things, for an 
preliminary and permanent, to restrain the said defendant: 
celling said agreement, or for refusing to perform the cove 

its part therein contained, or from igning or transferrin 

or interest in the patent rights aforesaid, cr from dealing 

to said patent right= with any other person than the eo 

A bill was filed in the Cirenit Court for the Distriet-0f§ 
Virginia, against. the nited States Gramophone Company, 
cessor and licensor of the said Berliner Gramophone Compan 
which the same prayers for relief were contained. : 


In both suits, preliminary injunctions were granted, as pray 
These preliminary injunctions being in force, practically res 
the cancellation of the said contract of October 6, 1896; 
doing of anything by the defendants in derogation ‘of the: 
Frank-Seanian, the plaintiff herein, under said contract, i 
present motion, in accordance with the prayer of the Bill filedaa 
cause, asked that a perliminary injunction be issued agains! 
fendant herein, restraining hin from manufacturing or dealn 
any_of the articles which were the subject matter of the ‘said 
tract of October tirh, 186. The said Johnson, howeve: 
party to that contract, and whatever the Berliner Gram 
pany or the United States Gramophone Company ‘mar 
under the terms of said contract to do toward restraining. 
the acts aforesaid, there is no uerus of obligation bet 
defendant and the said comp inant herein, by reason of B 
tract. tid defendant, it is res inter adios acta. 
suit is not, and during the argument of this motion it has 
heen declared by counsel for complainant not to be, one for 
ment of patent rights, but one founded upon speciz 
te arise out of said contract and the prelimina’ 

nd West V" . temporarily -declaring 
We de net feel at liberty, therefore. at rhis’s 
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termination of the question, whether the defendant was so identified 
pith the Berliner Gramophone Company. as to make him practically 
ad equitably a party to the contract of that Company with, the, 
pmpiainant Lerein. 

‘The injunctions referred to having, however, iu effect, temporarily 
Waemeclared the contract in question to be in force, the right of the _ 
plainant herein to a part of the relief asked, may be considered. * 
¢ have said, the suit cannot be considered one for infringement, 
it may be cousidered one to restrain the defendant from unfair 



















oe petitien, by the use of the trade name, “Gramophone,” to whieh, ‘ 
§ der the centract, complainant is clearly entitled, in the conduct 

9 is business, as exclusive dealer in aud seller of the articles to 

Fameeich that uame has heen applied by the inventor. 


Ut is ordered, therefore, that a preliminary injunction..in the respect 
id to the extent here indicated. issne in accordance with the fourth 
iver of the Bill in that: behalf. 





GEO. GRAY, 
Circuit Judge. 





Endorsed: 20. Oct., 1900. ian rs. Johnson. Opinion sur 
ption for preliminary injunction. Filed March 1, 1901. Samuel 
ail, Clerk. : 












TED STATES CIRCUIT COURT, EASTERN 
; OF PENNSYLVANIA. 


DISTRICT 





FRANK SEAMAN, Complaintant, 
v8. 
ELDRIDGE R. JOHNSON, Defendant. 


DECREE. 


gis ordered that a preliminary injunction do issue against the 
dant in pursuance to prayer four of the complainant's bill of 
Hplaint-enjoining the defendant, his servants, agents and attorneys 
je wee of the trade name, “Gramophone,” and from selling 
feriug for sale any goods under the name, style or designation 
pophoncs or gramophone goods, and from using or employing 
A-naine in connection with his business, exeept in connection with 
ids: bonght from the complainant. 


























GEO. GRAY, 
Circuit Tudge. 


UNITED STATES CIRCUIT COURT, EASTERN DIS’ 
OF PENNSYLY ANIA. 2 


IN. EQUITY. 
No. 20. Oct. Sess., 1900. 
FRANK SEAMAN, Complaintani 


ELDRIDGE R: JOUNSON, Defendant. 


To the Judges of the United States Cirenit Conte tor, the Ea 
District of Henney ats 


iug himself socal ae by match of the ‘interloeui 
nil entered in the above cause on the fifth day of 
s jeliat a peclinaiyn ‘v injimetion do issne again: 
| attorneys enjoining them 
r ie name Damaplahe petitions the court for an~61 
allowing your petitioner to prosecute an appeal from 30. mu 
said deereee a 
States Cirenit Court of Appeals for the Third Cireuit, unde 
pursnanr to the laws of the United States in such_cases_ma 
provided, and that an order be made fixing the amount of s 
which your petitioner shall give and furnish upon such ap 
that upou the giving of such seenrity: all further proceed 
he suspended and stayed until the determination of said ap 
said United States Cireuit Court of Appeals.” 
Ail your petitioner will ever pray, ete. 
MORACE PETTIT, 
TIOWARD-W. HAYES, . 
Solicitors of Defend 
2 per 
USITED STATES CIRCUIT COURT, EASTERN _DIS! 
OF. PENNSYLVANTA. B 


IX EQUITY. 
No. 20. Oct. Sess. 1900. 


FRANK SEAMAN, Complainant, 
vs. 
ELDRIDGE R. JOTINSON, Defendant. 





























psy Tvusaas — 


a 





APPEAL OF DEFENDANT FROM IN TERLOCC" TORY 


ERN, DISTRICT x DECREE. 





ASSIGNMENTS OF ERRORS. 

os d-now comes the defendant and says that in the record and 
roceedings in the above entitled cause there is manifest error in 

his, to wit: ' 

f1. The Court below erred in deciding that the éomplainant is en- ~ * 


Btled to the use of the trade name “Gramophone” in the conduct 
i eis business. 













The Court below erred in deciding that the complainant is en- 

: bed to the exclusive use of the trade name “Gramophone” in eon- 

ection with his business. 

. The Court below erred in enjoining the defendant from using: : 
trade name “Gramophone.” < 





“The Court below erred in orderi it a preliminary injune- 
on issue against the defendant enjoining im froin using the trade 
me “Gramophone” in connection with the sale of gramophones and 
mophone goals as prayed for in the fourth prayer of the com- 
inant’s bill uf complaint. 
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5. The Court below erred in decree that a perliminary injunetion tn 

hould issue agaiu-t the defendant. 

HORACE PETPIT, 

HOWARD W. ILAYES, 
Solicitors of Defendant. 








\ITED STATES CIRCUIT COURT, EASTERN DISTRICT 
OF PENNSYLVANIA. 


IN EQUITY. 
No. 20. Oct. Sess., 1900. 


FRANK SEAMAN, Complainant, = 2 >- 








ts. 


< ELDRIDGE R. JOHNSON, Defendant. 





a 

fmelt is ordered that an appeal to the United States Cirenit Court 
i BA ppeals for the Third Cirenit from the inte ‘xv decree made 
Hi 

| 

' 















the above canse on the seventh 1, 1901, be, and the 
me hereby is allowed, and that a script of the record. 
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testimony. exhibits, and all proceedings herein be fo 
mitted to the said Unites States Cireuit Court of Appeal 

It is further ordered that a bond for tive hundred do 
as security for damages and costs on appeal. 


UNITED STATES CIRCUIT COURT, EASTERS 
OF PENNSYLVANIA. . 


IN EQUITY. 
No. 20. Oct. Sess., 1900. 
FRANK SEAMAN, Complainant, 
rs. 


ELDRIDGE R. JOHNSON, Defendant. 
-SSie 
‘A deere for a preliminary injunction haying been made 
above cause aud the defendant haying appealed from said 
the Tnite: States Cireuit Court of Appeals for the Third-Gh 
it is ordered that, upon the filing of a bond for twenty-fiveht 
dollars with ficient sureties to indemnify the complainant 
payments of all protits and damages rec rable by them on 
Bf any ie by the defendant, pending the appeal, of the trade 
Gramophone in the manner referred to in said decree, in eas 
decree shall le affirmed, the issuing of said injunction shall 
until the hearing and determination of said appeal. =i 


GEO. G 
4 


Endorsed: 20. Oct. 1900. Seaman rx. Johnson.  Petatron 
appeal, Order allowing appeal, assignments of error and ord 
ing injunerien. Filed Mareh 7; 2901. Samnel Bell, Clerk: 
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EKuew all men by these presents. that we 
Bthe City of Philadelphia, principal, and 
em pan of New York, ag surety, 
Seaman of the City of New Y 
Bewenty-tive lumdred dollars, to he paid to the said Frank Seaman. 
Rexcertain attorney, executors, adiniy re OT a cus, to which 
yment wel] and truly to be paid, we bind ourselves, our snecessors 
Bd-assions, jointly aud severally ly these presents. Sealed with onr 
and dated this eighth day ot March, A. D. 1901, . 


ereas, Jately at a session of the Circuit Court of the United 
es, in and for the Eastern District of Pennsylvania, in a suit 
ng in said Court between Frank Seaman, as complainant, aud 
dridge Tt. Johnson, as respondent, 20, October Sees.. 1900, 
Equity, a decretal order was, on the seventh day of, March, A. D. 
1, signed and enrolled against the -aid Eldridge R. Johnson, 
¥ g a preliminary injunction against him, erijoining and restrain- 
im, until the further order of the Conrt,-from the use of the .. 
fade name “Gramophone,” and from selling or offering for sale any 
mods under the name, style or dsignation of gramophones or gramo- 
ne goods and from using or employing said name in ‘connection 
shis Uusiness, except in connection with geods bought from the 
lainant. 


forthwith: ra 
ypeals. 
d dollars In: til 


Eldridge R. Telmson 
The American Surety 
- held and firmly bound unto 
- in the just and full sum 

































GRAY, 
Cirenit Judy. 
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dant. 








d whereas, on the seventh day of March, A. D. 1901, the said 
idge Rt. Johnson did pray for and obtain in allowance of appeal 
the United States Cirenit Court of Appeals in and for the Third 

, for the purpose of reviewing and reversing said decretal order. 
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‘nd whereas, upon the allowance of sail appeal, the Cirenit Court - 
Ehe United States aforezaid, did and record on the seventh 
pf March, 1901, the following order; to wit: 























%, Fae ree for a preliminary injunction having Leen made iu the 
we-cause and the defendant having appealed from said decree to 








United States Circuit Court of Appeals for the Third Circuit, 
al. fordered that, upon the filing of « bond fer twenty-five hundred 
GEO. GRAY. with sutticient sureties to indemmify the complainant for the 


ent of all profits and damages recoverable by them on account 
“ase hy the defendant, pending the appeal, of the trade name 
phone in the manner referred to in said decree, in case said 
all be affirmed, the issuing of said injunction shall be. stayed 
hearing and determination of said appeal.” 


son. Petition f+ 
corcand order #1) 
ell; Clerk. 


























he condition of this obli 
anc 


ution is such, that if. the said 
truly indemnify and pay to the 
and damages recoverable by him on 
-of any use hy Eldridge R. Johnson. pending the appeal, of 
ale name Gramophone in then red to in said deerec, 
























in case said decree shall be affirmed by the said- Appellate~ 
then the above obligation to be void; or else to remain in’ full 
and virtue. 
Sealed and delivered in the presence of 
R. R. Benedict. 3 x 
ELDRIDGE R. JOHNSO: 
AMERICAN SURETY CO. OF NEW. YO! 
By JOHN C. S. DAVIS,* 
Resident wage tree 
attest: 
F. I. W ILLLAUS, 
Resident-Ase’t. Secret: 
Seal.) “> 3 


Approved, 
RUSSELL DUANE, 
a\tt’y for Complainant. 
~ Approved, 
GEO. GRAY, 
U.S. Cir. Judge, 


wv all men by these presents, ‘That we,-Eldridge R Jo 
and The Americ ain Surety Company. of New Xe 


sum of five hundred dollars to be paid to the said. 
lis certain attorneys, exceutors, administrators, or 
ayment well and truly to be made, we bind ourselv 
executors, and admi ors, jointly and severally, by= 
Sealed with our s and dated this 8th day -ofs 
the year of our Lord one thonsand-nine hundred: and. neu! 


«, lately at a session of the Cireait Court of ‘thi 
f erm District of Pennsylvania, in a 
aid Court, between Frank Seaman, plaintiff, and Eldi 


ehnson, and the 
ice of appeal and fi 
1 Court to rev 
n directed to the 
nd appear at a Unite 2 irenit Court of Ap 
Third Cireuir. to be holden at the City of Philadelphia, 





a -Asourt : , the condition of the above obligation is such, that if the said 
pall fore. e R. Johnson shall prosecute his said appeal to effect, and 
a ‘ er all damages and costs if he fail to make his plea good, then 
Babove obligation to he vwid; else to remain in full foree and virtue. 
mled. and delivered in the presence of 
is R. Benedict. 
ELDRIDGE R. JOILNSON, (Seal) 
8: ERICAN SURETY CO. OF NEW YORK,  (Seal.) 
By JNO. C. S. DAVIS, 
Resident Vice-President. 
Attest: 
F. H. WILLIAMS, 
Resident Ass’t. Secretary. 


ved by 
“GEO: GRAY, 
E. S. Cir. Judge. 
oved, 
RUSSELL DUANE, 
Att’y. for Complainant. 


UNITED STATES OF AMERICA, ss. 
cident of the Uuited States, 
rank Seaman, Greeting: 

care hereby cited and admonished to be and appear at a United 
Gireuit Court of Appeals for the Third Circuit. to be holden 
Waity of Philadelphia within thirty d pursuant to an appeal, 
he Clerk's Office of the Cirenit Court of the United States, 
trict of Pennsylvania, wherein Elid R. Johnson is 
and you are appellee, to show caus any there be, why 
e rendered agaiust the said appellant as in the said appellee 


sshould not be corrected, and why speedy justice should ot 


ito = parties in that behalf. 
Honorable George Gray, Indge of the Cireuit Court 
fe States, this Sth day of March, in the year of our nod 
sand nine hundred and one. 
GEO. GRAY, ae 
Cir. Judge. 
accepted. 
RUSSELL DUANE, 
Att’y. for Appellee. 





